
: •.:. ,_·usr 

Jlr. l.a1'1'7 Bmabt17 
Ottioe or Inchatrial lleftl.O.. 
ftat.e or n.,v Hmpabire 
Depart;ment ot Resource• .~ l!:conca1o ~ 
fllO &, (Be Jla1t !forth Ilda &trw\ 
Clcmocml. •• ~!re °'301 .. 

• _·.•.,- • ..:. 1 :·--r· ,-,j: · L1 :v•, ·"."(~j_ric. -t l ·: • ~v 
IJearJfr>,~i-.•·,,,.,,,,,:,t :l.· .. ,_,'c.··,,,J, __ ;:: ,:_r.,.),:· .;-._, __ 

. .' . . . , ,1<. - 1:,-:--;. 

.-., ' ' I. 

, .. 'l1_.j .,\. 

Stuey or the Demos-at MmtW' ··, >,- ;:r.~ 
PortlBOUth Bruch .·. - ' . ·· 11 
&1t NAnchtftar te Best1ns:be Jct., •·•· · 

W..... oar· ommnaUcm cm Aupat. 24, 1971 aonce~ ~ daW 
.&vgqat 17, 1971, Depa"1111111\ ot ._._. ancl bnatcrnn.l.opim\ to Jib,.~. 

Wel are eneloa.lng ene (1) eopt ot tile .tollawillc ~ ~ 
~Uoa ~f 

,· 

(1) ~9'~--&-lltulu• C'olll.- ONP1U...,.. • (t) ,_,.. - al 
19?0. 

r~· ,=~-- 
(2) Ka1nt.aDoe ot Vq & ~ Con. Oftl' Qe MG ft• (S) :,auw. 
<.,) GeMnl Pb;,aieal Cbanurterutioa of ti. Lm.. 

lie haft O'l'IIACed to hue the Operatiq Depalll'tllaat ..t Trattio ~ 
ftlnd6_,.J_g: ... ,~w .. •••• .. ••" tar. n\fe.1~•,-. 

'·-- ->-··-· -i_•,,-,"·: --· .. , ·--- -. - . 

Fit..~:._-7 :. .._l•_•i. i ,: ",.L"· _J 

't:c -~ ~ ;:__;,- _ _-·._ ':"r.._, : ii I 1,:- 

... 
CCa Mr. H. E. Ring 

Hr. J. O. Patten 
Jtr. V. A. I1rk 
lfro. s. V•~ 

,1" 

y 

.... - 



b'l'A'J'B 01" !\!!:\\' HAMPSHIRE 

DEPARTMENT of RE80URCES n nd ECONOMIC DEVI-)LOP\1'ENT 

OFl'ICl1 Ol> INDUSTRI ~L DEVELOPMENT 

2 1/2 NORTH MAIN ST CONCORD, N H, ··MAILING ADDRESS, P.O. eox 856, CONCORD, N. H. U3J()f 
Tr.U:PHOHt: ·OC:, 21'1 ·2b,1 

August 17, 1971 

Mr. John Barriger 
Boston and Maine Corporation 
Executive Department 
150 Causeway Street 
Boston, Massachusetts 02114 

Dear Mr, Barriger: 

In reference to yoUJ:> letter of April 29th regarding the study 
of the development potential on the Manchester to Bpcb:ingbam wros 
tion branch line, Mr. Marc A. JolicoeUJ:> and Mr. H. Lawrence Henchey, 
Jr., were assigned to this office for the project sponsored by the 
New England Board of Higher Education and the New England Regional 
Commission. Enclosed is a copy of a news release pertaining to 
these efforts. 

One of the prime considerations of the study is the amount; 
and type of traffic which would make the profitable retention of 
the line possible. With this in mind, we would appreciate the 
following information: 

1) Revenues on the Rockingham lin·e over the past ten· 
years and to include the typ·e and amount of traffic. 

2) The railroad Is assessment of the amount and type 
of traffic required to make the line a profitable one. 

/-;;"'t Maintenance e endi.'tures over the ast 5 10 e~---i.n..,..,..,.. 
L:;/ order to m~wains½_e .. l,~1;Pw,¼ts p~~co . t -•~ 

@ The Bos !8Jl...,gll2,..,~,i.!]1'~ .. ~sJ: i..!TI,<'!:,1;~2£.!.h.e,. )\\~1]:_t~t\!.11!).C~,,, .• _, 
costs necessary to y~vide ,!;_n~ mai~ta"~I,;~$.~.~~ ..... ,..,.,., 
t i.cns consistent wI'ff1J2 above • 

.WUC WWW .~ ,.'"- .·.• 'l-": "YL•~:"'-- 

Messrs. Jolicoeur and Henchey will let you know when they plan to 
be in Boston in the hopes it may be possible for you to meet them. 

r "".' A ;f, . 

$/~ 
l 



BOSTON AND MAINE CORPORATION 
Pngineering Department 

PORrSMOUTH BRANCH 
(31.7 Miles) 

East Manchester to Rockingham Jot. (including Fremont Branch) 

Maintenance or Way &Structures 

202 
208 
21:1 
:114 
216 
218 
220 
221 
249 
271 
272 
273 
273 
274 

Roadway Maintenance 
Bridges, Trestles &·Culverts 
Ties - Track 
Rail 
Other Track Material 
Ballast 
Track Laying & Surfacing 
fences, Snowsheds & Signs 
Signals & Interlockers 
Small Tools & Supplies 
Removing Snow, Ice & Sand 
Pub. linp. - Overhead Bridges 
Pub. linp. - Grade Crossings 
Injuries to Persons 

Year 
~ 

:rear 
.127Q 

$ 9,020. 
450. 
:,:15. 
450. 

3.340. 

14,100. 
2,3()0. 
4,270. 

4,320. 
82:5. 

4,370. 
750. 

. t 5,6~. 
1,010. 
1.344. 

5000 
3,050. 

12,s~. 
2,400. 
4,2?0. 

5,840. 
200. 
340. 

TO'l'AL $ 44,500, $37,114. 

. Boston, Mass. 
August 27, 1971 



BOSTON AND MAINE CORPORATION 
Engineering Department 

PORTSMOUTH BRANCH 
( 31 • 7 Miles) 

East Manchester to R.ockingham Jct. (incl. Frelliont Branch) 

MAINTENANCE OF WAY COSTS OVER NEXT FIVE (5) YEARS 

· 1st 2nd .3rd 4th 5th 5-Year , ~ Year Year Iay: Tu!!!: Average 

1. Out Brush $ 1,984. $ 397, 2. Remove Slash 9,.324 •. 1,865, ~ 3, Open Ditches - Spreader&. Crane, 5,780. 1, 156. 4. Spray Weeds $2,250, 450, 5. Spray Brush .3, 519. 70.3. 6. Install 17,500 Tier, . $ 96,250. $96,250. .38,500, 7. Spot Surface & Lin~ 5,500, 5,500, $5,500, .3,.300, 8. Install Switch Tiillb9r 240. 240, 240 • 240, 240, 240,' 9. Replace Broken Joints 1,200. . 1,200. 1,200. 1,200. 1,200. 1,200, 10. Gaging 1, 100. 1, 100. 500. 200, 580, 11, Tighten Bolts= 0.1. 2,900. 2,900. 2,900. 2,900. 2,900~ 2,900, 12, Replace Broken Ilall111 1,200. 1,200. 1,200. 1,200. 1,200. 1,200 •. 13, Rebuild Crossing11 (5) .3,450. .3,450 • .3,450 • .3,450. .3,L.50, .3,450, 14. Snow Remtrra1 5,700. 5,700. 5,700. 5,700. 5,700. 5,700, 15. Track Inspection 4,250, .3,270. 4,250, .3,270. 4,250 • .3,858. 16. A.H.C.P. 4,270. 4,270. 4,270. 4,270. 4,270, 4,270. 
17. Traclc Bridge!l! 1 ,ooo. 1,405. .3,675. 3,575. 1,400 • 2,211. 
18, Overhead Bridge!J 100, 125. 50. 425~ 125. 165. 

. TOT.AL $42,498 • $30,629. $129,185. $128,180 $.30,2.35, $72,145, 

Boston, Mass. 
August 27, 1971 



BOSTON AND MAINE CORPORATION 
Engineering Department 

PORrSMOUTR BRANCH 

l!aat J1Mchi,gter to Rockii'lghem Jgt., N.H, (lhol. Fremont Br,) 
G)SNEIW.. PHYSICAL CHARACTERISTICS OF THE LmE 

Portsmouth Branch (27.2 Miles) 

.,. 

Passenger service ws discont:!nued on the Portsmouth Branch September 
26, 1954, · Sii'lce 1954 the branch has been me.intained for freight train service, 
The present state of maintenance of the line is poor, The brush condition is 
fair since it was cut in 1969, Ballast area has a heavy growth of weeds, Drainage 
is poor due to ditches beii'lg fouled with weed11, brush and dirt; 

' The maximum traii'l speed is zo miles per hour. 

Rail consists or approximately 50% 85# Rail and 50% 72# Rail ii'lcluding 
a small quantity of 75# Rail, The line ill only partially tie plated on cerfiain 
curves. The.ballast is gravel, 

There are 6 sidetracks and 3 passing tracks, and 29 public grade crossings, 
There are 8 track bridges and 5 overhead .bridges; 2 owned by the Railroad; 2 owned 
by State of Nev Hampshire; and 1 owned by City of Manchester, The maximum curvature 
is 'f'-421 vicinity of Candia Depot grade crossing in Candia, and the maximum grade 
is 1.60% between Onaway Lake and East Candia, 

Boston, Mass, 
Allg1lllt 27, 1971 



.. 
Fremont Branch 

Epping to Epping, N. H. {4.50 Miles) 

GENERAL PHYSICAL CHARACTERISTICS OF THE LINE 

Passenger service was discontinued on the W.N, & P. line January 6, 1932, 
Since 1932 this line has been operated ass branch for local freight train service, 
The preeer,t state of maintenance of the line is fair, The brush and weed condi 
tion is poor allowing little drainage. The ditches are fouled vi.th brush, weeds, 

.slash and needs to be cleaned, 

The maximuJII train speed is 15 miles per hour,. 

Rail consists of mainl1 8511 vith some 7511, The line is not tie plated, 
and the ballast is gravel. 

There are 2 sidetracks and i passing track, and 3 public grade crossings. 
There is 1 track bridge, and no overhead bridges, The maximum curvature is 3° at 
Epping and the maximum grade is 0,84% also located at Epping. 

Boston, Mass, 
August 27, 1971 



, 
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Mrs. Dean Wilber 
Oak Hill Road 
Concoi-d, New Hampshire 08301 

This letter ls written in reply to J'OUrs dated Februry 28, 1976. 

The Trustees of the property of Boston and Maine Corporation, 
have petitioned for authority to apply to the Interstate Commerce Commission 
for a certificatll pt,tJW.tting the .i>anlilolUIWlt of the Epping to F"mont, N. H. 
lhte of railroad, 

As required by the Bankruptcy Act, the petition was made to 
the U. S, District Court for the District of Massachusetts in In the Matter of 
Boston and Maine Coqorauon, n.otor, No. '10•2.BG•M., This peilt1021 is peud• 
111g in the Court, 

Y•\\r ilit.tre.at in the proceedings ,nay be bra•t to the a.tttntion 
of the Cour.t. 

$i,i'lcerelf, 

SW/~ 
Sldney Weinberg 
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62 SPARKS STREET 

CAMBRIDGE, MASSACHUSETTS 02138 
Teltphone: Ar,a Code 617 • 876-0032 

Summer: 
Randolph. New Hampshire 03593 
Telephoner 

A.rea Cod, 60.1 • 466-3849 

~ .... 
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.Tl117 •• 18'11 

B011orable R. Amml Cutter 
i2 Spark• Street 
Cambrid1e, l!l.aa111chuaett• 02138 

lh:; Bear&ap. Abaadoameat, llaoclaeater to Newneld•• II.:..!:. 
Dear .lutia CaUer: 

t ':lubmit b.en,~itn tw,;) {2) cop!.~e 'J! an !l1.4ltl'.1nAl, l!!!tc--il!-,d 
ezblbll oa whlcll the Trwiteea Intend to rely at the above-captloaed heart.,. 
wlliclt bear• oa the lHae of alternaUvea to tb.e abandonmeal. 

Tac der1endeoce o{ the Clw.UaaUon ot U1ll, .i.xl).lblt u11 lbe tlaaUzati.oa 
ol tile otber exhloils aad tu Um4i req,11lred &o prepare U turR.nu pr-ueaate4 
its urllt,r eubw.la11loa. 

aw, .. .,, 
Elle. 

ce: John T. Col11-. Za.q. 



.. 
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BoiieNible ll, A•l CIJfEe• 
82 Spiro Street 
Cambrldge, MuHclua•ett• ontli 

Re: HUl'lDp, .AhndOUleat. Mwllaat• to Newfteltb.; ••, IL 

! 

Enelotod ue two tople1 of eacb of the ublbi• whlcll t to..-rded 
-. )'OIJ -.rUer. · 

t apoloflu tor the Lmpertec:t coples ot the mllllltes of ti. TruatMs' 
..__ nlcb l hue corrected ln coaf.omdt, wltti tbe records. 

Verytffly7"H, 

SW/m.aw 

%lac 



IIIIIMNI We B. A-l Catter 
81 lpulia 9"'9et 
Cambrldp, llaa ......... GIJ18 

Be: Boat&a •nd Maino C!!J?O:!:!lloa. .,.._ 
Daer .luU~ Cetter: 

As cou.aeel tor the TrlUlteea lD thelr pdltlou for araturUy 
to proeMd wUta abaa~oammt or eertaLD llu• •fllcb the Court nlffNd 
lo 7oa u Special A;aater. I ban rec-tnd • copy of JOlU' leUitr tc.l_,p 
Mtll'MIJ dated Jime 18, 1HI. 

1 ... ao reu• ror 1ov "'llldraw&q •• Special_.. .... la &un 
-..UV•. 

ae.,..uun, • . ...., ...... . , .............. , ........ .r• T. C.W... Keq. 
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HERBURNE, POWERS & NEEDHAM 
C BEACON STREET• EiOSTOI\I • MASSACHUSETTS Oil.OS 

a,, I e23-2700 

WALl(iJII ,-OW[~!. 
o, C()UMICL 

r. WILUA~ -'~0.11[$ 
JOHM t1.1i1'HI illO~,Ot 
r 5TMlfON O[L,l,td) ,.j~ 
KCAi. H0Ll.:Al'ltt ' 
;1;10ijUH I", Wt\lTI 
0AtHCL N[tOliAM,JR, 
..ro,o~ T.CQ\LINS 
:.TtPHUl A..ttOPll.ll'IS 
ICA'III. .J, MIA!;J•H•~H· 

JDNtl \..041.Y 
H ... AYlA O.O(UTCK 
J"HILIP .J,HOrOPOOlOS 
e.YJ'.t(IH t.'WOOOkAM,,1A. 

(:QN(:QRO OrFIC:t 
'1◄7 MAIN STRCtT,C0HCOA0,JILUS4CHVSE;ltS OIN.i! 

. . t117/~61il•l6U 

June 25, 1976 

JOHii! ~ $MtnGukH[ i1•1••••••1 
o,uw;1,. fjtfOH.lr.~ 

11•1•.1,n,1 
fN(::ODOR[ L ~llLOt~OH 
11oeou c.wc:wALUA' 
C lH0,.1,1,S S""'"'lf•• 
.IAMt5 P'OU.OCIC 
Wlt.1.IAi,j: 'I TRIPP Ill 
S'r(,-ut .. $, YO-U trO 
AHTHON'!' C.QAlfCUC 
WILLIAN t Mo\(;H:tH 
.1,1,co• c.ou:MtAr 

Honorable R • .A:mmi Cutter 
·52 Sparks Stre~t 
Cambridge, Massachusetts 02138 

Re: BC)ston and Maine Corporation, Debtor 

WIHJ_,l,M T, io01,us 
C.Mll(;~tLL (C:l(tL LO 
J<(All'CLO W.~DTT(Ff,.,IR, 
MICtlAtl. ~ IAOL'CT 

Dear Justice Critter: 

I have received a -copy of your letter to Judge Murray 
.dated June 16, 1976. 

Please be assured that I see no reason ior your withdrawing 
as Master in the above matter. 

Respectfully,· 

I/,, /J 
. ~~ 

. T. Collins. 

pmc 
cc: Honorable Frank-J. Murray 

Robert Parks.,. Esq. / 
Sidney Weinberg. Esq. V 



,_ • ., 1911 

ll!r. Au:atla w. Jouea, iJr. 
Chlef Depaty Clerk u. s. Dlstrlct COGrt tor tu Dtatriet ., MH•ehuftl• 
P.O.C.F.i. 
Bo.to,o., A~uancbasetb 0210t 

Re: la re._. 8JIII Mahle Cot-poratloa. !J..._; 
Petltloa for Ordal' No. HI 

Dear Slr: 

Eneloaed berela are tlle ortglaal aad one copy of eaeh •f tu 
itxb.lllits lffl wblcb tile Tr11ateH of the property or Boston and Mahle 
Corporallon, r>ebtor. lntenr.! to rely In suppoi-t or their petltlon tor I.Ila 
abon-captlon.e"' Order wb.ich are aubmltted l.n aecerdance with. tbe 
provlalofUI therefor contalned la tile order of n-otlce dated June 22, lf'II. 

Sl.llcerelJ. 

SW/maw 

Eu. 

ee: Honorable a. A-l C.Uer 
U: Sparks Street 
Cambridge, ltlasaaellUetta Ollll 

Jobn T. Colllua, Eaq. 
::iherburne, Power• .. Needum 
On• Beacon Streel 
R,,atoft. 'L.11asa .. baaatl• DlllU 



,..Id•" 

..., 

July 14, 1.971 

:. J 

Mr. Henry R. Mallek 
Keller Products lnc::~ . 
41 Union Street · 
P. 00 BOx 105 
Manchester, NS: 03105 

. . 

l:lear i.rr., u.uel(:. 
Referring to Your letter of July 12 relative to the prOposed 

abandomnent of the RallrO!ld line from East Manchester to aockJ.ngruuii 
Junction, New Hampshire. 

l am forwarding cepy of your letter to our AttOmay who is. 
QlMU,laf the abando.nment proceedmgs. · · 

Vefy trlolly yours., 

.' 

E~ J. Marr• 
General Industrial Agent 
Real £state & Industrial Devel0pment · · 

EJM/rlt 

cc;: Mr. s. Weinberg- Enclosed is c:Opy of Mr. Mall.ek's letter fer ~ ... · 
information. 

-~. 

/ 
/ 
I 

E:; . 
:.14:_ 



JIIIJ II~ 1•t1 

1fo&0rablc R. i\mml Ccittff 
82 Sparka s:;r .. t 
Ca~ld,e. Miat:Aiachlaella CJIU8 

· •• Bearing oa Petltloa for Order llo. 1$9 . 
· (Abandonment. Mancheater to Newfield•• •••~J " ·.·' · 

Jug 12, lHI 

At tll:: abov·e~capHoa~tl h.;arlnz, Whnea.:; Fark.11 -.-z.a not able 19 
s+.ate ••llethcl' or uot Jiobet"t Vi. M~:.~rvc "J.'a.tii tile aotc 'fL•u.u:e er tao 
1u•1ip1wt7 of :So~tcm ~ad :L~i.ne Co~·pot•r.tion. Dcbt.1r at Uwi Ume of tu 
aaeetlq of Marcil JS. ltU, •• extracl fl'om tae record of Jdll••~.._. 
lllarporat-9 la Sbeeta 10-18 of Exbllllt 1 at tilo bearS., 

Mr. M .. ern ... Uw •ole Trutee oa tut date. Tb reeerd•CtJ· _ 
Uat meetl.Jll aleo badlcate U.t the followlq ~r• ... we.,. la alteadallk · · 
tllroqUlll: 

Morrla C. Sherrnu - Spec:lal Asaiatallt to TrQ&teea-> 
Cba.rlH W. Mulcab7, Jr. - Co11nPl for Truteea ·, 
Robert a. Parks - AHlatant Co1111118l !or Trutea•. 
Paul w. Cheria,t•--Cblet X.eeuUv• Officer · 

· w. ·•nd•rlu. wu.oa- Secretary to U.. TraRH• .. 

SllfMIW•~-· 

IW/maw 

eet IN 'I". ~.U.., Bq. 
Ms. Kathy Good 



!r.r. fleru-y R. l.,■llek 
{~11ller :Product• Ilse. 
¼1 Union st,.eet 
P. o. Boa 105 
l',!ancbeeter, Ne·w hampehlre t.,U05 

Your letter lo Mr. Marra, lladuat.riJll Agent for :S~M. dated 
July 12, U!'l'6 bas been referred to me for repl-7. 

!folk:e ot the hearlng on a&M 'a pi::tmon to the Reor1aaltcatton C oiirt 
tor aulborltf to pl'oceed •ltb abandom:oeDt pf tile t'laocbea\er to RockinRham 
Junauan, ?-l. H. tlne, ,lleld July 12-13, 19'16, wa» atrord>?d to eaen ;-ail 
customer or record on. the line, l®ludl:ng your te!lAllt, li:m,,i•y Waterl1oase 
Company, bu:. who la ilOt et1rrently sucn II cu:stotttef'. Kalwall Corporation. 
and Keller Pradueta, Inc. 1.-ve: never utilised t'llll service at Mauebecter, 
N. B. 

I aru aendlDJ a copy of yoar letter and thiB reply to tb.e SpHlal 
Maater wb.Q beard B&M •• petUlon tor lncorporaUoa wlth otber letters or 
proteet lo tbtJ abandoi:iment as a r•c{.lrd Qf protest ouly. 

Abudamnent of a lbse or ratlroad -o'f railroad carders 111 retlrpl!ilu 
tlQn, a11eh as B&M, mut tiave the prlor •pproval ot both. tha Reorganlutlon 
Cow-t and tbo k>.teratate Commerce Cornmlaslon, If 13Ut obtain• tho apr,ronl 
of tile Heorp11wUon Court to proceed with an appllcatten for abando11111ent 
to the Commlasloll. appropriate notlce of hearing oa aucb application •lll be 
afforded, haeladlng ceaeral notice by newspaper pvbllcattOli. 

I 
I 
I 

5'1/maw 
cc: Bon. ll. AmliDl Clltter 

John T. Colllns, Esq. 
Counsel for State of New Hampshire 
Sherburne, Powers and Needham 
1 Beacon Street 
Boston, Mass. 02108 

_;' 
' -~ 



products 
~1 UNION STREET P.O. BOX 105 

·' 

• inc 
MANCHESTER, NEW HAMPSHIRE 03105. 

July 12, 1976 

Mr, E. J, Marrs, Gen. Industrial Agent 
Boston and Maine Corporation 
Iron Horse Park 
North Billerica, Massachusetts 01862 

Dear Mr. Marrs: 

Thank you for your letter of June 30, 1976 pin-pointing the location of 
your yard limit on the Rockingham Junction line, 

If you will not offer service from your Manchester yard beyond this point, 
it will seriously affect our Kalwall Corporation operation at 1111 Candia 
Road and that of our tenant at the same location. 

It is suggested that you move your yard limit in an easterly direction 
beyond our operation and perhaps that of others in the area to avoid strong 
objections and actions opposing your discontinuance of this line, 

Please may I hear from you? 

Cordially yours, 

Jt'' ~~DAM1/L-- 
'~~n~Jallek 

; . 
HRM/ms 

cc: John Sca)ley 



Jttly 2'1, l8'l6 

Honorable R. Amml Cutter 
~2 Spa ,ks .:i.treet 
Cambridg&, Mas.iaebttectts 02188 

Dear Justice Cultol': 

Re: In the l\.atter o! Boston a11d Mnine Corporation. Debtor, 
!';o. 7C-2GO-fo; 
n .. 11ri:,.s •Jn 1~ctltion :t·ar 0r{ler No. 150, July 12- ili, 197G 

Encl:.:u.,-!. bound 1c Icose leaf, are c -pte s .,: th'-' cxhiblt11 ln 
evidence •t the obovti-captloned bearings. 

Respectfully, 

Stdne7 Weinberg 

SW/maw 

Enc. 

cc: Joiln T. Cullll:!B, Egq. 

-- 
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Hoaorable ft. Amml Cotter 
Valtey Road, Randolph (N. H.) 
Vta a, U. P t,v. l 
Ih1rl1n, };ew Hr.mp;;tur·1; 0:J:i 70 

Jc;bn T. C~lUia,a, Eeq. 
l:i.barwrnti, Pow .. t>S 11nd 'Neectb.am 
One Beacon Street 
Boa&on, ~.i iu.aachi.ui._tts 02108 

MlH Kel1Heei;; L. G~ 
llwo;. Ul,,, Fed;;ral B1alidl:lg 
Bo•ton, 'Masaaebll•etla 0:2109 

rlear Slidge Cutter, J.~iss Good aml llai'. Colllp: 

Be: Eosto11 and l'ihlrut Coeporatlon No. '1<l•2\SOM - PeUti.on tor Order 
'511 

l N!!Speetl'nlt, make thtt following suggesUoAa for oorrectlona to tile 
t:ranacdpt or teeUmon:, at I.be he!irle.gs ln the abov&--0:aUtlefl .m.alt1i!r on 
July 1t and ta, 1971. 

F«p ana Li_!! 
P, e. l. 2(t 
PU,l..18 
l?. 50, !. 1l 
P. '17, 1. i7 
P. '97, t 23 
P. 100, l. 14 
P. HO, i. 10 
P, 1~9, 1. 2 
ff. as. 1. o 

Preterrod 
min11tfls 
J1dde11dum. 
dt~t'lOn HU'Ol1Jil 
or 
aslng our loclt 
expensive 
QII 

bandte 

profer.red 
meetltlg 
abandonment 
dlr-eetl,;,,n or tru-oug.b. 
Qtt 
use ®r lon1 
,;ixp-e!Ule of 
beyQn::l 
bandied 



BOil, R. Aaunl C11.tlu 
Jolla T. Collin. Esq. 
Mla■ Katllleeo L. Qood 

Pa1• alt4 L.!!!_ 

P. 111• l. l 
P. 186, L 8 

F. 11JO. 1, I 

- 
-J- 

Shgg.1cl Read --- 
e~IICert 
orterlAg 

SW/maw 

\ 
' 



Fron. .R. Ammi Cutter 
Valley Road, Raadol_ph (N. H.) 
Via a. 'F. D. No. l 
Bef'lln, N.ew f!am.psblre 03570 

Re: Boston aad..fu•lne Corporatloo, Debtor 
No. 'l0-2I.i0-l,l, Petitlon for Or1er No. 159 

ln aceordanee wlth th.1:1 request in your letter. dated April 8, 1976, 
I au. enelosiag a :Soi.ton and Mallie system .map snowlng the polnte at interest 
referted to at the hearings and Un~s proposed by the Trustees tor abandon 
ment which was lntN.tduced in the ICC r11org11.ntn.Uan proeeedh:1gs (F. n. 26115), 
w.ark6d as Exhlblt No. 11 in tbe henrl(lg oi,. PeUttoa fer Ord@r No. 15D. 

Respectfully, 

now 

Sidney Weinberg 

SW/maw 

Enc. 

cc: Jolin 1'. Colline, Esq. 



Hon. R. Amml Cutter 
VaU1ty Road, Raudo.lph (N. H.) 
Via R. F. n. No. 1 
Berllll, New Fampasblro 035'10 

Re: Boston and .11.iatne Corpor11tt.o;ii, I'ebtor • No. '10•250•:h'c 
Petition for Order No. 1$9 

Pear Justice Cutter: 

1n the postserlpt to your lC!Uer, dated April 8, uns, you requestet! 
certain l11formation re,ardinf rallroad mi.lsa1e for trafflc routings between 
Portsmoutb, ~. a and potnts of B&:M Interchange f:lf traflic wltll other rail 
roads ae affected end unaffected by abandonm~nt ol tbe Manchester-Newflelds, 
N. H. line ot railroad aought ln J'etitlon for OMer Ni>. 159. 

The principal points of lntercbange wlt& other roada for aucb B6M 
traftle, respecth•e mileages lnvolved, and malmenance levels for the respective 
routing• are shown 011 thv attachment hereto. 

Slncerel1, 

Sldne:, Wetaberg 

SW/maw 
he. 
cc; Jotm T. Collin•. Esq. 
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B&M-Portsmouth, N. H. Routings to and from Interchanges 

Point of Interchange 

Rotterdam Jct., N. Y. 
Mechanicville, N. Y. 
White River Jct., Vt. 

Worcester, Mass. 
Springfield, Mass. 
Portland, Me. 

Interchanged With 

Conrail 
Delaware & Hudson R. R. 
Central Vermont R.R. and 

Canadian Pacific FL R. 
Providence & Wor-cester R.R. 
Conrail 
Maine Central 

Mileage assuming 
routing via branch 

251 
231 
127 

108 
192 

(not Involved - 65 miles) 

Mileage assuming no 
routing via branch 

242 
221 
236 

98 
182 

The F. R. A. class levels of the maintenance by B&M for segments of the routes are: 

Segment Maintenance of 
Point of Interchange lines on routing via branch 

Segment 
F.R.A. 

Segment Maintenance of lines 
on routing excluding branch 

Miles Class Segment Miles 
F.R.A. 
Class 

Rotterdam Jct., NY Portsmouth-Manchester, NH ~40 I Portsmouth-Rockingham Jct., NH 10 I 
Manchester, NH-Rotterdam 11 III Rockingham Jct. -Rotterdam 232 III 

Mechanicville, NY Portsmouth-Manchester, NH 40 I Portsmouth-Rockingham Jct., NH 10 I 
Manchester-Mechanicville j,91 III Rockingham Jct. -Mechanicville 211 III 

1) 
White River Jct., Vt. Portsmouth-Manchester, NH 40 I Portsmouth-Rockingham Jct., NH 10 I 

Manchester-Concord, NH 18 III Rockingham Jct. -E. Deerfield, Ma 137 III 
Concord-White Rive_r Jct. 69 II East Deerfield 1 I 

East Deerfield-White River Jct. 88 III 

Worcester, Mass. Portsmouth-Manchester, NH 40 I Portsmouth..Rockingham Jct;, NH 10 I 
Manchester-Worcester 68 III Rockingham-Worcester 88 III 

1) In 1975, 90 carloads of freight were forwarded and received through White River Junction at Portsmouth, N. H. out 
of a total of 1818 carloads (5%). . . . . . . 
The segment of the routing between Concord, N. H. and White River Junction, Vt. 1s on a line leased from the 
Northern Railroad which the Trustees propose to disa.ffirm in their Reorganization Plan. 



Segment Maintenance of 
Point of Interchange li.nes on routing via branch 

Segment 
F.R.A. 

Miles Class 

Segment Maintenanc_e of lines 
on routing excluding branch 

Segment 
F.R.A. 

Miles Class 

Springfield, Mass. 

Portland, Me. 

Portsmouth-Manchester, NH 40 Portsmouth-Rockingham Jct, NH 10 I 
Manchester-E. Deerfield, Ma. 116 HI Rockingham Jct-E. Deerfield, Ma 137 III 
E. Deerfield 1 I E. Deerfield 1 I 
E. Deerfield to Springfield 35 III E. Deerfield-Springfield 34 III 

Portsmouth-Rockingham Jct, NH 10 I Portsmouth-Rockingham Jct, NH 10 I 
Rockingham Jct, • Portland 55 III Rockingham Jct-Portland 55 III 



Aqust 23, 1018 

Boa. R. AA1mt Cutter 
Valley Road, Rannolpb IN. H. i 
Via R. F. D. No. 1 
Ber-Ua, New Bampshire 03570 

Re: Boston and ll'.calne CorporatlOl!l, Debtor• No. 70-250-N 
Petition for Ol'der No. 159 

Dear Justice Cotter: 

An erroi- appea.ra <in the attactunent to my lotter dated A.uguat to, 
1976. 

The mileage belwee!l M.ancbester•ll.,eehantcv.ille ln the do,scrlptiun 
of the 11. R. A. cla;;a lev.a 1& ot malnt,m:i.m:e snould rea::I "1!31" lJlstead of ''911'. 

Stneerely, 

Sidney Wclnbcrg j 
SW/maw 

cc: Jobn T. Colllns, Eaq. 



141'. Oeor1• F. Jt.cGrath, Clerk 
U. S. Dlalr,et Court tor tful Dlatrlct or Ma.uachaaetta 
1125 P.O.C.B. 
Bo•to•. MaqacliUAJlS Cl:U09 

Re: ID ttae matter !bl BosC1:1n. aud l1aloe Corporation, '.Debtor 
No. 'l0•250-M1 Petltton for 0.1"4er No. lit 

Dar Sir: 

1'aclo&ed herela, lot- fUl.af, plea.ae Rod Ule Trmee■' &def oa 
th endeace at tbe hnrlof on tbe abo•~c•ptlo.aed peUUon. 

Slneereq, 

cc: tioa. R. Allltnt Catter. Special Mastel" 
Vall•T Road, 8-ndolp~ (N. B.) 
VtaB.P.D No. l 
Serlta, New BampablH OIHO 

Jobll T. Collma. Esq, 
Couuel lor tu Seate of New Basapahlre 
Sllerbill'llfl, Power• aad Nedbam 
O:ae Beacoa Street 
Boatoo, 1.lA■aacbuaett• OltlOI 
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UNITED STATES DISTRICT COURT 

DISTRIC,:I' OF MASSACHUSETTS 

In the matter of 

BOSTON AND MAINE CORPOH.ATlON 
Debwr 

In Proceedings for 
The Reorganization of a Railroad 

No. 70-250-M 

Hearing otl PetitLon for Order No. 159 

TRUSTEES' BRIEF 

Sidney Weinberg, Esq. 
Attorney for Robert W. Meserve and 
Benjamin H. Lacy, Trustees of the 
property of Boston and Maine Corporation, 
Debtor 
150 Causeway Street 
Boston, Massachusetts 02114 

Due Date: August 31, 1976 
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UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

In the matter of In Proceedings for 
Tile Reorganization of a Railroad 

BOSTON AND MAINE CORPORATION 
Debtor No. 70-250-M 

Hearing on Petition For Order No. 159 

TRUSTEES' BHIEF 

STATEMENT OF CASE 

The petition of the Trustees for Order No. 159 seeks authority 

.from the Reorganization Court to proceed with an application to the Inter-state 

Cornrrrer-ce Commission for a certificate of public convenience and necessity 

permitting the abandonment of the line of railroad in the Debtor's estate 

between Valuation Station No. 1964+41 in the City of Manchester to Valuation 

Station No. 528+24 in the Town of Newfields, approximately 27. 2 miles in 

length, together with a branch line thereof, being the Fremont branch, so- called, 

between Valuation Station No. 3921 +10 in the Town of Epping and Valuation 

Station No. 3683+20 in the Town of Fremont, approximately 4. 5 miles in 

length, all within the Counties of Hillsborough and Rockingham iit the State 

of New Hampshire, hereinafter in the aggregate referred to as "the line". 

The petition is brought to satisfy the requirements for abandonment 

of a line of railroad which are imposed on trustees of railroads in reorganization 

by the provision of Section 77 (o) of the Bankruptcy Act (11 T,J. S. C. 205 (o)). 

That section, in material part, provides: 
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"' } T ,o he trustee or trustees, from time to time, 
Shall deterrnlne what lines or portions 0f Iine s of railroad 
and what other property ofthe debtor, if any, should be 

. abandoned or sold during the pendency of the proceedings 
in the interest of the debtor's estate and of ultimate 
reorganization tut without unduly or adversely affecting the 
pub lie inter-eat. and shall present to the judge petitions, in 
which other parties in interest may join, for authority to 
abandon or to sell any such property; and upon order of the 
judge made after a hearing pursuant to such reasonable 
notice by publ.ication or otherwise as the judge may direct 
to parties in interest, author-Izing any such abandonment 
or sale, but only with the approval and authorization of the 
Commission when required by the Interstate Commerce Act 
as amended February 28, 1920, or as i.t may be hereafter 
amended, the trustee or trustees shall take all steps and 
carry out all proceedings necessary for the consummation 
orany such abandonment or sale in accordance with the order 
of the judge. '' 

The U. s: Court of Appeals £or the First Circuit in In Re Boston 
and Maine Corporation, 455 F. 2d 1205, 1208 (1972) decided that approval of 

a Reorganization Court to the vote of trustees of railroads i.n reorganization 

to proceed with an application for the abandonment of a line in a debtor's 

estate forms part of a three-step process i.n each step of which Section 77 (o) 

requires that the economic interests of the railroad in such abandonment be 

balanced, or reviewed as to balance, against the undue or adverse affect on 

the public interest resulting therefrom. 

"Under the statutory scheme, rail abandonment 
involves the trustees, the court, and the Commission in 
a three-step process. First, the trustees decide whether 
to abandon a line, balancing the economic interests of the 
railroad against unduly affecting the public interest. There 
after t he district court must determine whether the trustees' 
decision is justified. Finally, if required by the Interstate 
Commerce Act, Chapter 1 of Title 49, U.S. C., the court 
approved abandonment is presented to the Commission for 

' i.ts approval and authorization. It seems clear to us that if 
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the dis,trict court is to consider whether the trustees' 
abandonment request is justified, it must receive evidence 
on all aspects of the statutory criteria." 

ST.t-'1.TEMENT OF THE ISSUE 

Whether or not a ba lance of the hearing evidence relating to the 

statutory criteria required by Section 77 (ti) of th:e Bankruptcy Act warrants 

and supports a f.ind ing that the ti-ustees ' d,,cision to seek the abandonment of 

the line was justified. 

ARGUMENT 

1. THE TRUSTEES ARE NOT REQUIRED TO SUSTAIN AS HIGH 

A BURDEN OF PROOF TO OBTAIN APPROVAL OF THE REORGANIZATION 

COURT TO THEIR VOTE TO ABANDON A LINE OF RAILROAD AS :ES 

REQUIRED OF SOLVENT RAILROADS BY THE INTERSTATE COMMERCE 

COMMISSION. 

The Court's holding in In re Boston and Maine Corporation, cit. 

supra, that, in determining whether the trustees' decision-to abandon was 

justified, the District Court must weigh the balance between the interests 

of a debtor's estate in the abandonment of a line of railroad against the undue 

adverse affect of such abandonment onthe public interest merely restates the 

same weighing process in which the Commission engages in deciding aban 

donment applications of solvent railroads in the first instance under the 

t~ provisions of Section 1 (18-21) of the Interstate Commerce Act. The 

insolvency of the applicant in petitions to the Reorganization Court for 

approval of the trustees•· decision to apply for abando.nment of the line increases_ 
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the weight which ought t b . 0 e assigned by the Reorganization Court to the 

interest of the debt t . _ or es ate m such abandonment and requires protestants 

to the al:lamionment to offer to the Reorganization Court proof of their 

reliance on the freight service sought to be abandoned and the adverse affect 

such abandonment would have on their business and the public interest 

suffici_ent to offset the added weight that the insolvency of the debtor suggests 

should be attributed in favor of abandonment. Such offsetting proof must be 

of a more persuasive nature than that required of protestants to abandonments 

/{,;.I in proceedings under Section 1 (18) of the Act wher-e protestants are not 

required to meet proof of a dire financial need of an applicant in reflection 

of its interest in a line's abandonment. 

Colorado v. U.S., 271 U.S. 153, 1680169 (1925) 

Purcellv. U.S., 315U.S. 381, 383°385(1941) 

State of Nebraska v. U.S., 255 F. Supp. 718, 721-723 (1966) 

Washington and Old Dominion Users Association v. U.S., 
287 F. Supp. 528, 531-534: (1968) 

Washington and Old Dominion R. Abandonment • Virginia, 
331 I. C. C. 587, 597-598 (1968) 

~e; 

"The dire financial condition of the railroad is a factor 
which outweighs considerations of public convenience and 
nec-essity for the line's continuation. Not only is the appli• 
cant's financial position such that it cannot be expected to 
risk operating such a marginal line in the absence of real 
pro-spects for a significant increase of business, but the 
benefits to be gained by it through savings and salvage upon 
its abandonment will be of' considerable importance in pre 
serving more essential rail transportation in southern New 
England. In determining the issue of public convenience and 
necessity, cons ider-atton must be gi.ven to the needs of the 
public usi.ng the entire facilities of the railroad as distinguished 
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from the r-elatl 1 f aband ~ d II tve Y ew actual users of the line to be 

324 
I oCneC. N. Y., N. H. & H. R.R. Abandonment, 
· · · 396, 403-404. (1965). 

2- THE EVIDENCE INTRODUCED BY THE TRUSTEES ON THE 

STATUTORY CRITERIA SUSTAINS THE BURDEN OF PROOF IN WARRANT AND 

SUPPORT OF A FINDING THAT THEIR DECISION TO SEEK THE ABANDON 

MENT OF THE LINE IS JUSTIFIED. 

Evidence introduced by the trustees showed that the estate of 

the debtor suffered losses of approximately $32, 000. 00 and $30,000. 00 as 

a result' of the line's operation at minimal service levels in 1974 and 1975, 

respectively. 0 

Exhibit 7, Tr. 146; Revenue: Witness Rourke, Tr. 91, 

96-97. Expense: Exhibit 4, Tr. 146; (a) Maintenance of 

Way and Structures: Witness Berkshire, Tr. 35~38; (b) 

Maintenance of Equipment, (c) Transportation, (d) Car 

Hire: Witness Culliford: Tr. 135-136; (e) Beyond Line 

Costs: Witness Rourke, Tr. 91-96. 

Further, the evidence showed that, over the next ensuing 

5-year period, the trustees will suffer an estimated annual average loss 

of approxima-tely $48,000. 00 for the continued operation of the line at the 

same minimal service level due principally to some increased maintenance 

of way costs required to continue maintenance of the line in a condition 

adequate for the existing service demand. 

Exhibit 5, Tr. 146: Revenue: Witness Rourke, Tr. 98. 
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Expense: ( ) M • 
a amtenance of Way and Structures: Witness 

Berkshire Tr 41 42. (b) . ' · - , Maintenance of Equipment, (c) 

Transportation, (d) Car Hire: Witness Culliford, Tr. 

138-1'39, (e) Beyond Line Costs: Witness Rourke, Tr. 

91-96. 

Net salvage value of the line to the estate of the debtor in the 

event of abandonment, including net line resale value, is approximately 

$492,000. 00, though approximately one-half of the rail recovered therefrom 

which is suitable for relay on other lines essential to the provision of rail 

service within the State of New Hampshire was required and would be used 

for that purpose. 

Exhibit 3, Tr. 164: Witness Berkshire, Tr. 33-35, 53-54; 

Witness Kirk, Tr. 163-164. 

Shipper demand for rail service to and from stations on the line 

has consistently declined during the 10-year period 1966-75. Overall, carloads 

handled on the line in 1975 were only 2. 6% of the carloads handled in 1966. 

Exhibit 8, Tr. 88; Witness Rourke, Tr. 87-90. 

Continuation of B&M rail freight service to other New Hampshire 

localities is easenttal to the economies of those localities and to the prospect 

for industrial development in those localities. 

Witness Gulderson, Tr. 2-30-3.1. 

In the evidence respecting the alternative to abandonment of 

continuing to provide rail freight service to Epping, N. H. from a westerly 

direction inasmuch as the demand of customers at Epping represented 86% 
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of the total rail f · ht . retg service demand of all customers on the line, Trustees 

showed that, in the 5-year period, 1971-1975, the annual demand of customers 

at Epping for raU freight service had decreased from 102 carloads of rece
0

ived 

frci.ght to 70 and Ir cm 2.0 carloads of forwarded freight to O. 

Exhibit 0, Tr. H8: Witness Rourke, Tr. 88-90. 

A study of that altern"ll.lve a saumed service in a westerly direction 

on a one day per week baata. 'I"he study !lhowed that such service could ohly 

be extended by ut.ilizing an Incremental locomotive and train crew. Such 

service would operate at an annual loss of approximately $28, 000. 00 and 

eliminate posstble labor savings in the B&IvI system of the salaries of four 

transportation department employees. 

Exhibit 6, Tr. 146: Witness Rourke, Tr. 98-101; 

Witness Culliford, Tr. 139, 155. 

The evidence on that alternative also showed that, in the cases 

of the two substantial customers, Home Gas Company would not be injured 

in its competition with other dealers in LPG because the competition relied 

solely on trucks for the movement to LPG storage ·in the Epping ar-ea, and, 

that, at most, Merrimack Farmers relied on rail only for mill in transit 

shipments from Concord, N. H. to its store at Epping, and that such rail 

shipments were only 10% to 25% of the total of rail and truck shipments to 

the store. Abandonment of rail service at Epping would have no affect on 

either customer's rail usage, except some additional costs to truck their 

existing inbound shipments a distance of eight miles from Exeter, N. H. 

Witness Rourke, Tr. 103-104, 101. 

- 
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S. THE COMPONEN'I:S OF THE EVIDENCE INTRODUCED BY 

~ TR.USTEES TO SUSTAIN THEIR BURDEN OF PROOF ON THE STATUTQRY 

CRITERIA ARE VALID AND ENTITLED TO WEIGHT ON THE FACTS TO 

\'VffiCH TR'EY A.;.RE ADDRESSED. 

(a) Expense of operattng the line (Exhibits 4, 5 and 7). 

Witness Berkshlr-e tcr;tl.fied that the respective costs attributed 

to the expense for maintenance of the line dur-ing the periods described in 

the exhibits were either the actual records of such labor and material expense 

which were recorded in the usual course of business or were the result of · 

estimates of such costs based on the recollection and records of field 

personnel and their supervisors and review of the reasonableness of the costs 

attributed t.o maintenance of the line by his subordinate officers in the 

engineering department and his own further review. (Tr. p. 38). Approxi 

mately 50% of the total costs attributed to the expense for maintenance of 

way and structures in the exhibits was for the expense for maintenance of 

signals and interlockers which were recorded during the periods involved in 

the usual course of business of the signal sub-department. (Tr. p. 65-66). 

Witness Culliford testified, and Sheets 2 and 3 of Exhibit 4 reflect, 

that the costs attributed to the line for expenses relating to maintenance of 

equipment were based on system averages; transportation costs were pr-Incl 

pa.Ily the wage cost and fringe benefits actually paid to or accrued for the 

accounts of members of train crews operating service on the line. Some 

incidental costs attributed to trapsportation costs on the line in the exhibits 

were based on system averages. The expense of freight car hire were actual 
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costs extracted from per diem records. 

In the absense of d d . recor e actual expendstur-e s for the expense 

of maintaining and ope t· li h d . _ra mg g t enaity branch lines which the Commission 

recognizes as a clerical bur den unreasonable to impose generally on railroads, 

the Commission, in abandonment proceedings, has accepted reasonable 

estimates based either on system averages or on the recollection of railroad 

officials as to the actual work per-Ioi-med on such branch lines. 

Pendel Co. - Abandonment Between Wilmington Junction 
and New Wilmington, 342 I. C. C. 570, 575-576. 

Penn Central - Abandonment, Canandiagua Br., Ontario 
County, N. Y., 342 I. C. C. 139, 143, 145. 

Erie Lackawanna R. Co. Abandonment, 333 I. C. C. 670, 671. 

In review o.f Commission decisions on abandonment applications, 

appellate courts have upheld the allocation of costs to branch line expense 

provided that such allocation is neither arbitrary nor otherwise clearly 

erroneous. 

Transit Commission of State of New York v. U.S. 284, 
u. s. 360, 370 (1932). 
Moeller v. I.C.C. 201 F. Supp. 583, 588 (S.D. Iowa 1962). 

(b) Revenue and expense beyond line 

Witness Rourke testified that the revenues attributed to the 

'income for the line in the periods shown in the trustees' exhibits represented 

the actual gross revenue which the trustees had earned on traffic forwarded 

and received at points on the line (Tr. 96-97). He also te.stified that the 

expense item labeled "b~yond line cost" represented an estimated expense 
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for handling the same traffic ' . 
on B&M s system beyond the lme on a pro rate 

basis Which the Commes . h 
t sron ad accepted as reasonable to establish such 

expense. Th 1 d e car oa movements constituting such traffic had been studied 

il0dividually and th · t f · · - e porn s o mterchange for each movement identified to 

establish the mileage that each carload travelled on the branch and be~ond 

the branch on B&M's system to and from the interchange point. (Tr. 91-96). 

This formula has been accepted by the Commission and appellate 

courts as reasonable in establishing expense deductions against gross revenue 

attributable to a line sought to be abandoned for the expense of handling the 

movements from which the gross revenue was derived. 

Chicago & N.W. Ry. Co. Abandonment, 275 I..C.C. 759, 
775-776 (1951) . 

. Chicago & N.W. Ry. Co. Abandonment, 282 I.C.C. 525, 
531 (1952). 

New York, N. H. & H. _R. Co. Abandonment, cit. supra, 
at 39s. 
Penn Central - Abandonment, Canandiagua Br , , Ontario 
County, N. Y., cit. supra, at.144-145. 

Moeller v, I.C.C., cit. supra at 587. 

In Re Boston and Maine Corporation, cit. supra at 12_09. 

4. PROTESTANTS FAILED TO MEET THEIR BURDEN OF PROOF 

ON THE STATUTORY CRITERIA IN OFFSET OR OUTWEIGHT OF TRUSTEES' 

EVIDENCE THAT ABANDONMENT OF THE LINE IS n;/ THE INTEREST OF 

THE ESTATE OF THE DEBTOR. 

No rail fre.ight customer on the line appeared or offered witnesses 
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on their behalf at th h . · · e ear-mgs to demonstrate their need, or the need in the 

gener-al nublt« interest f th • , - , or e contmuation of service on the line though 

notice of the hearing was duly mailed to each of them eleven (11) days prior 

to the commencement of the hearings which continued for two (2) days. An 

inference of their rack of any substantial interest in the affect that abandonment 

of the line would have on their businesses may be drawn from their failure to 

appear during the two day hearing despite the attendance and representation 

of the public_ interest opposed to such abandonment. by counsel for the State 

of New Hampshire. Their failure to appear and demonstrate the adverse 

affect that-the additional trucking costs from points close to their businesses 

would have on their ability to compete in the distribution of the commodities 

which they shipped by rail disc·ounts whatever weight would otherwise be given 

to their representation of the publ.ic interest in opposition to abandonment of 

the line. 

Chicago, M., St. P. & P. R. Co. Abandonment, 342 I. C. C. 
146, 152. 

Industrial development on the line which would increase customer 

demand for rail freight service has failed to materialize since the trustees 

discounted the prospe.ct for such increased business in 1972-1973. when they 

decided to seek the line's abandonment. Without any foundation from any 

. experience of the past four years; protestants' witness could only estimate 

that increased demand for rail freight service on the line would materialize 

wittlin five to ten years. 

Witness Gulderson, Tr. 2-31-34. 
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The public interest in overhead (br idge) traffic to and from 

~ortsmouth, N. H. will not be substantially affected by abandonment of the 

line. Proteatants ' witness Chadwick was the only witness offered to demon 

strate the public need for such traffic ro~ting. His testimony was limited to 

the need for such rou~ing in the movement of oil traffic from C. H. Sprague 

Co. at Portsmouth to northern New England points. The thrust of his testimony 

was that prior to the change in routing of such traffic in 1973 which eliminated 

routing over the line, his company had forwarded 10 cars per week of oil to 

northwestern New England points during the winter months (at or through 

White RiveroJunction, Vt.). He estimated that the annual volume was 

approximately 400 cars, but according to conflict in his own testimony as 

to the volume prior to the routing change, it could have been as little as 200 

cars annually (10 cars/wk during five months = 200 cars approximately) or 

as much as 840 cars annually (200,000 barrels per year x 42 gals. per 

barrel = 8,400,000 gals . .:. 10,000 gals. per car = 840 cars). As a result 
. ~ . . . 

of the change in the service routing of this traffic, he testified that one- half 

to two-thirds of this traffic had been diverted to truck partly because of 

customer complaints against the poor service as a result of the new routing 

and partly, on his own ro,uting changes, be cause of additional leasing costs 

for additional rail cars to make up for the longer time it took within which 

empty tank cars were returned for loading. 

However, he had no personal knowledge of complaints against 

the new routing from cu~tomers formerly served by routings over the line and 
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did not know whether the 

custome•rs were served more expeditiously by 
t_he old ro.utiugs or th . 

- e routing after the routing change was made in 1973. 
(Tr. 2-48). 

Eis testimony is ion conflict with Witness Rourke's testimony 

t hat overhea,d oil traffic on the line from Portsmouth to White River had 

been diverted to truck since 1966, that the destination customers were not 

concerned with the time interval for the delivery of the oil which, at the worst, 

would amount to a one-day difference in such time interval and that B&M had 

experienced _no loss of customers due to dissatisfaction with the new routing. 

(Tr. 107-113). Witness Chadwick's testimony is also in conflict with Witness 

Culliford's tes~imony that the more frequent and faster service provided by _the 

new routing provided oil customers at the White River destination with better 

service (Tr. 159-160). 

Witness Culliford's testimony also established that the concentration 

of routings on B&M's system main lines effected economies in system opera 

tions (Tr. 144). 

The Commission does not prescribe routings for overhead traffic 

in order to improve the operating results of a particular line, nor does it 

r-equine the al'l.ocation of bridge traffic revenue to a line proposed to be 

abandoned where such revenues will be substantially retained by the abandoning 

carrier in handling the traffic over an alternate route. 

CB&Q RR Abandonment, 271 I. C. C. 261, 279. 

C&N.W. Ry. Tvackage Rights, 317 I.C.C. 350, 354. 

Southern Pac;. Co. Abandonment, 320 I.C.C. 38, 41. 

M. P. RR Abandonment, 324 I. C. C. 357, 367. 
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.5. THE MINUTES OF THE TRUSTEES' VOTE, RECONSIDERATION AND 

REAFFlRlVIA TION OF SUCH m TE (EXH - · IBIT 1) WARRANT A FINDING 

THAT THEY CONSIDERED BOTH ASPECTS OF THE STATUTORY 

CRITERIA ADEQUATELY IN DECIDING TO ABANDON THE LINE. 

The Court of Appeals in In re Boston and Maine Corporation, 

cit. supra at 1208 did not require that the record of the vote of trustees 

in decisions to abandon a line must contain the mental processes leading 

to their decision. It even allowed an assumption that trustees had exercised 

their independent judgment on the statutory criteria where only the analyses 

and recommendation of corporate officers, together with their vote, comprised 

the record for such vote. 

"But there is no prohibition against their reliance on the 
analyses and recommendations of corporate officers, as 
was the case here. It is assumed that the trustees exerted 
their independent judgment. The plenary judicial hearing 
and determination, with the burden resting upon the petition• 
ing trustees, provide sufficient protection against erroneous 
conclusions without undue scrutiny of the mental processes 
of trustee deliberations." 

In the instant case, the analyses and recommendation of their 

corporate officers, which the Trustees considered before their vote of 

December 19, 1972 to abandon the line, adequately discussed and commented 

on both aspects of the statutory criteria. The record of. that meeting also 

shows that the Trustees considered the possible alternatives to the line's 

abandonment, including cuts that had been effected in the operating costs 

of the line and continuation of service to Epping over a segment of the line. 
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The minutes of that meeting records th . 
. err comments beyond those submitted 

by their corporate officers on the un "lli 
• Wl ngness of shippers or the State of 

New Hampshire to subsidize the line's operation against loss. (Sheets 1-6 

of Ex. l). 'I'he sole trustee later considered the potential for industrial 

development on the line which might add to the rail usage and also the unwilling• 

ness o.f labor representatives to change the work rules to make continued ser 

vice to Epping profitable (Sheets 11-14 of Exhibit No. 1). 

The record shows that the trustees considered "realistic and 

. practicable methods short of abandonment [which] would make the line 

profitable" and met the admonition of the Court of Appeals appearing on page 

1209 of its opinion that failure of trustees "to consider such alternatives, if 

any exist, may weigh against allowing their petition. " 

6. FINAL ABANDONMENT AUTHORIZATION WILL TRIGGER SUBSIDY 

SUPPORT AND CONTINUED OPERATION OF THE LINE. 

If the Reorganization Court approves the instant petition, and a 

certificate of public convenience and necessity permitting the abandonment of 

the line is issued by the Commission, the State of New Hampshire will be 

entitled to receive from federal sources at least 70% of each of the annual 

costs .for· five years which it may then find in the public interest to assume 

under an agreement with the Trustees providing for subsidization of the line's 

continued operation against loss. 

Regional Rail Reorganization Act of 1973, P. L. 93-236, 
(45 U.S. C. 762 (c) (2) C). 

Railroad Revitalfzatl.on and Regulatory Reform Act of 1976, 
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P. L. 94-210, Sections 802 803 ( and (6); 49 U.S. C. 1654). ' 49 U.S. C. la: (2), (5 (b)) 

If the State of New Hampshire is persu d d th 
a e at any substantial 

adverse affect on the public interest will occur as a result of ·the actual 

abandonment of service upon the issuance of a certificate therefor by the 

Commission, it can then pr-ovide for the continuance of such service through 

June 30, 1981 with minimal cost to itself. Thus, the weight of the adverse 

affect on the public interest which the Reorganization Court must consider in 

assessing the balance between the statutory criteria, which petitioners claim 

to have been shown as minimal, is .further reduced by the probability that 

abandonment authorization by both the Reorganization Court and the Commission 

will not result in discontinuance of service on the line, unless the State of 

New Hampshire determines,. after June 30, 1981, that the public interest 

does not warrant the cost of its sole support for continued service. 

Wherefore, the Trustees submit that the evidence warrants and 

supports a finding that 'the trustees' decision to seek the abandonment of the 

line described in their petition was justified, and that the Special Master ought 

to recommend that the Reorganization Court Lssue an order authorizing such 

abandonment, with the approval and authorization of the Interstate Commerce 

Commission, as provided for under the provisions of Section 77 (o) of the 

Bankruptcy Act. 

August 26, 1976 

Rei/pectfully submitted, 

4~/i~{~~ 
Attorney for Robert-WJMeserve and 
Benjamin H. Lacy, Trustees of the 
property of Boston and Maine Corpora 
tion, Debtor 
150 Causeway Street 
Boston, Massachusetts 02114 
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UNITED STATES DISTRICT COUET 

DISTRICT OF MASSACHUSETTS 

In the Matter of 

BOSTON AND MAINE CORPORATION, 
Debtor 

In Proceedings for 
The Reorganization of a Railroad 

No. 70-250-M 

Hearing on Petition For Order No. 159 

BRIEF OF STATE OF NEW HAMPSHIRE 

STATEMENT OF THE CASE AND THE ISSUE 

The State of New Hampshire is in agreement with the State 

ment of the Case and of the Issue as presented in the Trustees' Brief, 

except that whereas the Trustees' Brief refers to the instant proposal 

as the "abandonment of the Hue", the State believes that it is more 

accurate to speak of it in ter-ms of the abandonment of a "portion of a 

line". The procedures and general criteria are the same in either case 

but an argument is made hereinafter in which the distinction is re1evant. 



ARGUMENT 

THE FIRS'T STEP OF THE STATUTORY SCHEME, THE 
TRUSTEES' BALANCING OF PRIVATE AND PUBUC INTERESTS 
WAS INSUFFIC_IENT. 

The statutory scheme of Section'77(o) of the Bankruptcy Act 
(11 U.S. C, §205(0)) taken with the Interstate Commerce· Act 
(Chapter 1 of Title 49 U.S. C.) involves a three step process: 

- "First, the trustees decide whether to abandon a line, 
balancing the economic interests of the railroad against unduly 
affecting the public interesi. Thereafter the district c,ourt must 
determine whether the trustees' dec iai.on is justified. F'mal.ly, 
if required by the Interstate Commerce Act, Chapter l of 
Title 49, U.S. C,, the court-approved abandonment is presented 
to the Commission for its approval and authorization. ". In re 

Boston and Maine Corporation, Debtor 455, F. 2d. 1205,_ 1208 (1972). 

The Railroad's brief suggests (page 14) that the Court in the last 

mentioned case precludes us from examining the Trustees' mental processes 

leading to their decision. What the case says is: 

"The plenary judicial hearing and determination, with 
the burden resting upon the petitioning trustees, provi~ 
sufficient protection against erroneous conclusions without 
undue scrutiny of the mental processes of trustee deliberations.". 
(emphasis added). ' 

We do not consider i.t to be an undue inquiry into the Trustees' 

delibe-rations to ask: 

When did they take place? 

Who took part in the discussions? 

Where are they now? 

How does the evidence considered by the Trustees compare 
with. that at the "plenary judicial hearing"? 
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The action of the Trustees Intr educed as evidence of compliance 

with the first step in the statutory scheme consisted of two "meetings". 

(Exhibit 1). The first took place on Dec,ember 19, 1972, nearly four years 

ago and the second, March 28, 1973, three and one-half years 'ago, One of 

the Trustees resigned between the two meetings and one of the presently 

serving Trustees had not yet been appointed at the time of either "meeting". 

(Tr. 6 and 7 ... to be read together- with Mr. Weinberg's letter to the Master, 

dated July 15, 197'6). The Trustees apparently relied upon the memorandum, 

dated December 15, 1972, submitted by Messrs. Estey, Barriger and Drake, and 

upon the advice of Mr. Cherrington. Messrs. Barriger, Estey and 

Cherrington have since depar-ted from the Railroad and Mr. Drake was not made 

available at the hearing. 

The general propriety of reliance upon the recommendations of 

corporate officers together with an exercise of independent judgment is 

affirmed ID the last mentioned case and is not questioned here. What is 

challenged is the reasonableness of pursuing the abandonment appl'icat ion 

four years later ID reliance upon advice given by subordinates no longer 

available without any fresh consideration o:(' the facts or ;i,n.de.ia,e-ndent 

judgment exercised by the current Trustees. 

One out si.de the Railroad can only touch upon the most obvious of 

matters which may have changed in the meantime. For example, the primary 

concern of Trustee Meserve, as expressed in the Miriute s of the March 28, 
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1973 meeting, was- the magn~tude of the predieted losses, that they were so 

great as to "invalidate any contention that operation should continue indefinitely 

in the expectatton of industrial expansiqn and new traffic". (Exhibit l, 

Sheet 12'). He had been presented with and was operating in reliance on 

a "Pro Forma" (Exhibit 1, Sheet 9) which showed losses for 1975 and 1976 

of $147,090 ,each year, largely on account of Maintenance of Way costs of 

$13:7, 900, In reality, in 1975 the RaiJ.road experienced, according to its 

figures, a loss of $29, 985, with Maintenance of Way costs of $21, 492. 

(Exhibit 7). It is not uriduly invading the mental processes of the Trustees 

to point tbis out. 

Another important factor having received no consideration by the 

Trustees is the development since 1973 of national legislation providing 

means to rehabilitate and improve railroad rights of way without creating 

an operating deficit. Railroad Revitalization and Regulatory Reform Act 

of 1976. Pub. Law 94-210 (S. 2718) Title V. The writer does not presume 

to know at this point how much Title V money will be available to the 

Trustees, if any, to refurbish the subject branch but it certainly is a new 

development in the light of which the proposed abandonment should be 

considered. 1. 

1. The Railroad's brief (page 15), on the other hand, blithely assumes that 
federal subsidy money will be available to the State of New Hampshire 
under Sections 802 and 803 of this Act although no money has yet been 
allocated to New Hampshire by the Department of Transportation, 
none w'ill until all the conditions of 49 CFR, P'ar-t 255, have been met 
and· in no event will New Hampshire be entitled to more than 3% of 
the total monies available for States. 
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Apart from any other- changes in circumstances which may have 

transpired since March of 1973 to which the State is not privy, those 

developments alone would call for a reassessment of the situation. 
~--=--:...:' ~ - 

II. THE PROPOSED ABANDONMENT WAS NCJT SHOWN TO BE 
IN·THE INTEREST OF THE DEBTOR'S ESTATE AND OF 
ULTIMATE REORGANIZATION. 

A. The Railroad Proceeded On The Mistaken Premise 
That It Must Only Show An Operating Loss. 

The cases cited at pages 4 and 5 of the Railroad's brief do not 

support the proposition advanced by the Railroad that, be.cause of its 

bankruptcy, it has a lighter burden of proof before the Reorganization 

Court than that of a solvent carrier before the Interstate Commerce 

Commission. 

Colorado v. U.S. 271 U.S. 153 (1925) did not concern a railroad 

in bankruptcy. It does not involve the standards to be used by the District 

Court. There was a reference by the Court to the prosperity of the rail 

road as an element in the balancing of interests process conducted by the 

Commission. Purcell v. U.S. 315 U.S. 381 (1941) did not involve a 

bankrupt carrier either. Nor did State Of Nebraska v. U.S. 255 F. Supp. 

718 (19G6), nor Washington and Old Dominion Users Association v. U.S. 

287 F. Supp. 528 (1968). The New Haven case (N. Y. N. H. & H. RR. 

Abandonment 324 ICC 396), of course, did involve a bankruptcy situation 

-5- 



but in the context of the Inter state Commeree Act's "public convenience 

and necessity" rather than in the context of the Bankruptcy Act's "without 

unduly or adversely affecting the public, interest". The only concluaion 

that can be drawn from a reading of these cases is that each is' different 

and that the weight to be given to one aspect or the other of "public 

convenience and necessity" before the Interstate Commerce Commission 

varies from case to case. In State Of Nebraska v. U.S., supra, for example, 

the Court indicated that there are some cases where it is proper to give 

little weight to the factor of the carrier's overall prosperity, citing 

So. R. Co. v. North Carolina 376 U.S. 93. 

It is not ctear to what extent, if any, the te.st befor e the Bankruptcy 

Court differs from the test before the Interstate Commerce Commission. 

In re Boston and Maine Corporation 455 F. 2d 1205 (1972), speaks of a 

three-step process in which the economic interests of the railroad are 

balanced against the public interest. No particular distinction is made 

between the weight to be given one factor or another at the various Ie ve l s 

but it is clear that, at the district court level, "it must r-e ce ive evidence 

on all aspects of the statutory criteria. 11 (id at page 1208). The statutory 

criteria referred to is contained in Section 77(0) of the Bankruptcy Act, 

11 USC §205(0): "in the interest of the debtor's estate and of ultimate 

reorganization but without unduly or adve r saty affecting the public interest. 11• 

Thus, before the district court, the economic effect of abandonment or 
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continued operations upon .the car-r-ier- is to be considered in the context 

of the "interest of the debtor's estate and ultimate reorganization". 

It is submitted that while this might ent~il e.mphas is different from the 

emphasis given various elements in cases involving viable railroads, 

this does not necessarily indicate a lighter burden of proof. 

A bankrupt railroad usually has several lines, including in some 

cases main lines, which could not meet the test of generating a profit 

or breaking even in the sense of meeting all direct costs and bearing a 

fully allocated. share of overhead. This is, of course, why the railroad 

is in bankruptcy. Yet it may well be that because. some contribution is 

being made to the general overhead by a particular branch, the debtor's 

estate and chances of ultimate reorganization may be better if operations 

are continued than if they are abandoned. In the case of the Boston and 

Maine Railroad, Witness Rourke could only think of one. branch that might 

meet a fully distributed cost test, the Groveton Branch. (Tr. 127). 

It is obvious that if all other branches were abandoned, leaving the 

Groveton Br-anch to bear all overhead, it=too would become unprofitable. 

A related problem is acknowledged in the Trustees' Plan of Reorganization 

dated December 20, 1971 (filed with this Court in the matter of which this 

hearing is part, In the Matter of Boston and Maine Corporation, Debtor (No. 70·- 

250M), and approved by this Court and the Interstate Commerce Commission). 

Reference is made to the Segmentation Study, Chapter III C; Tables 1 and 2 

(pages 5, 6 and 10) of the Trustees' Plan, where it was noted that while 
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abandonment of branches in New Hampshire would lead to a reduction 

in the negative contribution of those branches, the total positive 

cont .. ibution of all of the remaining l irie s would be less after. the abandon 

ment than before. The Trustees explain that this is because the New 

Hampshire branches produce revenue for the Maine and Massachusetts 

segments which carry the inb(;tmd aIJCl outbound traffic connecting with 

the New Hampshire segment. The contributions of the Maine and Massa 

chusetts segments will be reduced by the loss of the traffic produced on 

the New Hampshire branches. Thus, the Trustees concluded: "any action 

which will reduce the fixed burden of the New Hampshire segment, such 

as selling the branches to short line operators, must include provisions 

for the protection of prior or subsequent B & M hauls. ". 

What is missing in the Railroad's case in this proceeding is 

evidence going to the "interest of the debtor's estate and ultimate 

reorganization", i.e., evidence of the extent to which the whole estate 

and prospects for reorganization are worsened or improved by the 

abandonment, To what extent will the contribution of the Massachusetts 

segment suffer? To what extent will the contribution of the Maine segment 

suffer? How will this affect the total contribution? Have the subsequent 

or prior B & M hauls been protected or will the traffic destined for and 

originating on points on the branch travel by motor carried all the way 

from origin to destination? We have no way of determining the answers 

to these que st ions from the record. 
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B. Even If The Approach Of Tne Railroad T0 
Determine The Effect Of Abandonment Upon 
The Debtor's Estate Is Cor-r-e ct, The Evidence 
Is Not Reli<J.ble. 

1. Revenues 

The revenue figures from Exhibits 6 through 8 do not 

include revenue from bridge traffic, (Tr. 107). Bridge traffic may not 

have been substantial but that was because it was consciously discouraged. 

(Tr. 109). (The deliberate discouragement of use of a line over a course 

of years fo_llowed by a petition for abandonment predic_a.ted upon lack of 

use is a prectice adverse to the public interest dealt with hereinafter). 

It should be apparent that, excluding from the revenue figures attributable 

to a given line, at least a portion of the revenues derived from traffic which 

would ordinarily travel over that line is unfair and misleading. This is 

particularly true in the context of a revenue cost study in which off-line 

costs are assigned to the traffic originating or terminating on the line. 

If one attributes to a line costs calculated by apportioning a share of 

revenues to other segments, it will distort the total picture if revenue 

from overload traffic is not allocated in part to the line. Compare 

regulations proposed by the Interstate Commerce Commission 49 CFR 

Part 1121. 41, 41 Federal Register, page 31892 (Friday, July 30, 1976). 

Furthermore, the predictions for freight traffic revenues 

of $28,500 for each of the next five years as shown on Exhibit 5 (the pro 

jection of.annual losses upon which justification for abandonment is 
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primarily based) Ls nothing more than a shot in the dark. It represented 

the experience of a mere three months, multiplied by four, to gdve one 

year's projection, then that projection ~-s held firm for the next five years 

because no one can tell what will really happen in the next five· years. 

(Tr. 115, 116). This method was used because "you can't control your 

customers and you never know what they're going to do; ... ". (Tr. 117). 

It would not have been too difficuH to ask the potential shippers 

what trsaffic they could expect to move in the next five years. It certainly 

would have been more scientific than the exercise in arithmetic conducted 

by Mr. Rourke. 

In summary, given the unfair methodology, with respect to over 

head traffic and off-line costs and the blind projection of three months 

experience over five years, the revenue side of the_ revenue/ cost analysis 

introduced by the Railroad is not reliable. 

2. Costs 

Maintenance of Way Costs 

The largest single item of costs attributable to the 

line in the five year projection (Exhibit 5) is Maintenance of Way. 

This figure ranges from $28, 340 in the first year to $45,680 in the 

fifth year for an average of $39,588. This compares with an~ 

outlay for 1975 of $21,500. (Tr. 68). This, in turn, compares with 

an estimate made for presentation to the Trustees in 1972 for 1975 of 
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$137,935, (Exhibit l, Sheet 9) (Tr. 68) and with an estima,te made for 

presentation to the Federal District Court in 1973 for 1975 of $395, 000. 

(Tr. 67). These can't all have been re~sonable approxima•tions. They 

are not even close. The 1973 projection for 1975 is eighteen times the 

amount actually expended in 1975, An attempt was made to explain this 

by the Chief Engineer's assumption that there was going to be an increase 

.in the amoun.t of traffic on the lb': when he prepared his 1973 figures. 

(Tr. 79). At one point, this assumption seemed to be based upon what 

his traffic people foresaw. (Tr. 79). At another point, the source of 

that assumption seems less than intelligible (Tr. 82) and it is certainly 

an odd assumption to make when preparing evidence for an abandonment 

proceeding. It is in direct conflict with the testimony of the traffic 

witness (Tr. 120) and incompatible with the evidence presented to the 

Trustees in December of 1972. (Exhibit l, Sheet 4). 

In assessing the significance of Maintenance of Way figures, 

it should be understood that regardless of the life 'or a tie or rail, 

the cost of replacing it is not spread out over its life but is, under 

ICC accounting rules, all taken as a cost in the year the replacement 

is accomplished. Thus, in preparation for a hearing, it is tempting to 

say that the work which should have been done over the course of a 

decade should be done next year; that the cost of doing such work will be 

applied against revenues received next year and the railroad will then have 

a tremen~ous loss wh ioh it cannot bear. Such statements should not be 
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taken too seriously, however, and if it should come to pass that 

abandonment is postponed and operations are continued through the 

next year, one should not expect to see .~hat such expenditures were 

actually made. 

For example, one can find in t!Jis record that in 1972, the 

Trustees were presented with Maintenance of Way figures of $137,935 

for 1975; that figures were submitted to the District Court for 1975 

of $395,000; and that actual expenditures were $21, 500. The $395,000 

was based upon a representation that there would have to be a considerable 

tie replacement program in 1975 (Tr. 67), but when it turned out that the 

line was still in operation in 1975, no ties had been replaced in the 

meantime. (Tr. 67). An alternative which had escaped the Trustees' 

consideration in 1972 came to light. Speed was reduced from 20 miles 

per hour to 10 miles per hour (Tr. 142); frequency of service was reduced 

to one day a week (Tr. 143) and tie replacement further deferred. 

The conciJ.usion is inescapable that the Maintenance of Way figures 

that might be plugged into a railroad study depends on what needs to be 

proved and that the figures contained in Exhibit 5 are no more reliable 

than those submitted on earlier occasions. 

Off-Line Costs 

In its cost studies (Exhibits 5 and 7), the Railroad 

included a very substantial item for "beyond-line costs". In the case of 
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Exhibit 5, representing a five year projection, the figure used was 

$10,544, almost twice the figure for 1974, $5,805. This is not because 

the actual cost of moving the traffic off Jhe line will double, i:t is because 

the Railroad has estimated a subatantfal incr e.a se in revenues, from 1974 

($16,128) to 1976 ($28, 500) and the cost formula used is merely a function 

of revenues, The formula is most cl.e ar-Iy slated in a footnote, In re Boston 

and Maine Corporation, Debtor 455 F. 2d 1205 (1972) at page 1209: 

1111. The formula employed herein multiplies the 
line's pro rat a mileage (ratio of number of miles 
traveled on the line to total number of miles 
traveled on the system) by the gross-revenue 
generated, subtracts the product (gross revenue 
credited to the line) from the total gross revenue, 
and takes 50 percent of the resulting sum as the 
beyond line cost. For example, if the B & lVI 
handled a carload of freight from Mechanicsville, 
New York, to Lincoln, the total mileage would be 
275 miles and the distance traveled on the branch 
line would be 72 miles. The ratio of 72/275, or 
26 percent, i:s applied to the gross revenue of the 
shipment, assumed to be $100. The branch line 
is credited with this amount, $26, which leaves 
a remainder of $74. Fifty percent of this figure, 
or $37, is recognized as the beyond line cost.". 

The formula is a substitute for an analysis of the total cost of moving traffic 

including all overhead items, "not just the actual operations". (Tr. 96). Witness 

Rourke testified that it has nothing to do with expenses. (Tr. 94). He has 

no idea how close it approximates out-of-pocket costs. (Tr. 95). It does 

not in any way reflect the actual cost of operations off-line. (Tr. 122). 
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The Bailroad's brief cites authorities to justify as "reasonable" 

the use of the for mula, inc'luding In re Boston and Maine Corporation, 

Debtor, supra. It should be observed that what the First Circuit Court 

of Appeals said in that case was not an approval of the formula but merely 

that it was not an abuse of discretion for the District Court to adopt it in 

the absence of the suggestion of a m or-e accurate approach. 

It is submitted that the Trustees, in considering whether the 

abandonment of a line will improve the condition of the debtor's estate, 

and the district court, in approving the Trustees' decision, should try to 

determine what will be the real savings, if any, as a result of abandonment. 

Not whether there is some arbitrary beyond line cost formula which has 

on some other occasions been used by the Interstate Commerce Commission 

for want of a better formula, but what are the avoidable costs attributable 

to the traffic handled by the subject line, other than those directly related 

to the line itself. 2· Except for car-hire costs, the per diem paid for the 

use of cars while traveling on parts of the system other than the subject 

branch, there are probably no substantial avoidable costs to be saved. 

Any savings (other than those attributed to _the branch itself) in the law, executive, 

accounting, engineering, transportation or traffic departments resulting 

from the abandonment of a 31 mile branch will be infinitesimal. · 

2. The question, so framed, occurred to the Master, who asked, 
"How close an approximation do you think this is of the out-of-pocket 
costs of the system in handling the business over the whole Bostori & 
Maine System?" The Witness, 111 have no idea.·11• (Tr. 95). 
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The lriterstate Commerce Commission has recently published 

standards for determining avoidable costs of providing branch line service, 

including off-branch costs. 49 CFR l12?, 1125. 5, 41 Federal Register, 

Page 16782 (Wednesday, April 21, 1976). These standards were published 

as part of Standards For Determining Rail Service Continuation Subsidies 

under the Regional Rail Reorganization Act oi 1973, Pub. L. 93-236. 

87 Stat. 985, 994, as amended by Sec. 309 of the Railroad Revitalization 

and Regulatory Reform Act of 1976, Pub. L. 94-210, 90 Stat. 31, 57, but 

similar standards will be used as the "prime factual justification warranting 

a finding by the Commission that a prospective abandonment is consistent 

with the public convenience and necessity". 49 CFR 1201, 41 Federal 

Register, page 23172 (Tuesday, June 8, 1976). These standards were 

incorporated in Procedures For Pending Abandonment cases, 41 Federal 

Register, page 13691 (Wednesday, March 31, 1976), which will govern all 

abandonment cases filed before final regulations are published. The 

Proposed Regulations, Abandonment of Railroad l..ines and Discontinuance 

of Service, 49 CFR Part 1121 (1121. 42(m)), 41 Federal Register, page 31878 

(Friday, July 30, 1976), contain an even more detailed method of determining 

the off-branch costs. 

Of course, we do not know how the Final Regulations will read, 

nor whether the Interim Procedures or the Final Regulations will govern 

the case, if and when it reaches the Interstate Commerce Commission. 
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It is clear, however, that there are now available more scientific 

formulae for determining off-branch costs than an arbitrary allocation of 

revenues first employed in 1937. It does not truly reflect variable costs. 

It doesn't even attempt to reflect avoidable costs. It has been most recently 

criticized by the General Accounting Office as inappropriate for use by the 

Commission in abandonment cases. United States General Accounting Office, 

Better Information Needed in Railroad Abandonments July 23, 1976, 

CED-76-125, at 5. 3• Trustees and corporate officers who are sincerely 

trying to determine the effect of the proposed abandonment on the debtor's 

estate can do better than to resort to the old "50 per cent for-mula'". 

III. THE PROPOSED ABANDONMENT IS NOT WITHOUT UNDULY 
OR ADVERSELY AFFECTING THE PUBLIC INTEREST. 

A. Effect Upon Industrial Development 

It appears from the Minutes of the Trustees' Meeting of March 28, 

W73 (Exhibit 1, Sheet 10), that the area of Southern New Hampshire was con 

sidered by their Manager of Real Estate and Development, Mr. Kirk, to be a 

very promising area of industrial development; that the area served by this 

particular branch is New Hampshire's most active industrial development area. 

He was enthusiastic and hopeful about it. (Tr. 165). The Trustees' Counsel, 

Mr. Weinberg, however, indicated at that meeting that he was counting on 

Mr. Kirk's not being able to state just when industrial development along this 

line would occur. (Exhibit 1, Sheet 12). After Trustee Meserve indicated that he 

wanted them to "press forward with the abandonment proceedings" (Exhibit 1, 

Sheet 12), Mr. Weinberg said that he could proceed with the case upon the 

3. Quoted m 'l'rathc World, August 2, 1976, page 9. 
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understanding that Mr. Kirli:' s position would be that; 

11(1\ N th' · · . t : · o ~ng 1s lrkely to occur with respect 
,o ln~ustrial development along the Manchester 
Rockmgham line w ithdnthe next two years and 
(2) the n_atur~ of industrial development during 
:hat period, 1f any, is not presently discernible 
m respect of rail traffic potential for B & M " 
(Exhibit 1, Sheet 13). 

Mr. Meserve, having told the gr oup what he wanted, and Mr. Weinberg's 

having told Mr. Kirk what his position would have to be if Mr. Weinberg 

were to keep Mr. Meserve happy, Messrs. Weinberg, Culli.ford and Kirk 

left the meeting. 4. 

For the three years following that meeting, Mr. Kirk, when 

discussing the area with parties who might otherwise be interested in 

locating along the branch, would warn them of the pending abandonment. 

(Tr. 173, 174). When, at the hearing in July of 1976, Mr. Weinberg 

finally put the question to Mr. Kirk, "But now, more than three years, 

there has been no industrial development at Epping using rail, has there?", 

it hardly came as a surprise when Mr. Kirk answered, "No Sir.". 

(Tr. 166). The Trustees' decision to press for abandonment had already 

adversely affected the development of the area! 

During the past three years, three or four new industries were 

located in the area. (Tr. 2-33). Unfortunately, they were not rail users 

4. Again, it is submitted that it is not "undue scrutiny of the menta1 
processes of trustee deliberations" to make note of the facts 
contained in Exhibit 1, offered by the Trustees. Thls is mentioned 
J'.\Ot to point out the a priori nature of the mental processes but to 
show how Mr. Kirk's position may have been affected thereby and 
how this, in turn, may have affected the industrial development 
of the region. 

7 

' I 
i· 

i 
I I, 

I 
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but it is the opinion of Paul Gulderson, Director of the New Hampshire 

Office of Industrial Development, that rail users will, in a major movement, 

be locating along this branch within the riext 5 to 10 years. (Tr. 2-30). 

There are, at present, several active proposals for such use (Tr. 2-35) 

and Mr. Gulder-s on is of the opinion that the potential for development in 

the area is one of the greatest in the State. (Tr. 2-29). The opinions of 

representaHves of State author-it tes are entitled to due consideration in 

abandonment cases. Colorado v. U.S. 271 U.S. 153, 167. 

B. Effect Upon Existing Shippers 

The brief of the Railroad (page 10) indicates a belief upon its 

part that the burden of proof with regard to the public interest is on the 

Protestants. This implies that this is a typically adversary proceeding 

and ignores the Trustees' fiduciary duty to represent the publ ic interest 

as well as the private interests. We think the language of Section 77(0) 

of the Bankruptcy Act as construed by the First C~rcuit Court of Appeals 

In re Boston and Maine Corporation, Debtor, supra, indicates othe rwi se , 

that just as the Trustees have to consider the effect upon the public 

interest, even if no member of the public is producing evidence for them 

to consider, so they must furnish evidence for the District Court when it 

is trying to determine whether the "Trustees struck a proper balance 

between private and public effects. 11 This is consistent with the new 

section of the Interstate Commerce Act dealing with abandonments. 
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Section la. (3) of the Interstate Commerce Act (as most recently amended 

by the Railroad Revitalization and Regulatory Reform Act) provides In 

part: "The burden of proof as to publiG,convenience and necessity shall 

be on the applicant for a certificate of abandonment or discontinuance." 

Some recognition of the Trustees' duty in this regard was shown 

by the effort to introduce evidence througu Railroad witnesses as to the 

effect of the proposed abandonment upon shippers. This consisted of the 

following: 

I. A recitation by Witness Rourke of the number of highway 

miles between the stations on the branch and the nearest public delivery 

tracks. (Tr. 101). 

2. An effort by Railroad Counsel to bring out from the Witness 

his opinion of the competitive effect upon the shippers of the additional 

cost of trucking. (Tr. 102). 

3. An effort by the Witness to tell Counsel that he doesn't have 

an opinion (Tr. 102), and 

4. Counse lt s reluctant acceptance of that fact. (Tr. 103). 

Examination of the record will show that Mr. Rourke was the only 

Railroad Witness to give evidence on this subject. The subject was raised 

again on cross-examination of Mr. Rourke, where it appeared that: 

1. As to additional cost to the shippers of gas, Mr. Rourke knew 

only that it was "substantial". (Tr. 129). 
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2. That as to other shippers, he could guess but me dfdn't know. 

(Tr, 130, 131). 

3. He had no knowledge of wher-a Mr. Drake, Vice President - 

Traffic, to whom he reports, got the idea which he passed on to the 

Trustees that there would be no significant additional expense. (Tr. 130. 

Counsel for the Stale then Inqutr-ed whether Mr. Drake was to be 

a witness to fill this void. Rai lr-oad Counsel advised that Mr. Drake would 

be a witness only if Counsel for the State subpoened him. (Tr. 131). 

Having thus failed to show the lack of competitive disadvantage to shippers 

on the line, Counsel falls back on the proposition set forth in his brief that 

this is the burden of Pr,otestants. 

C. Effect Upon Alternative Possibilities 

The response of the New Hampshire Legislature to the rash of 

abandonments proposed by the Trustees of the Boston and Maine is to be 

-found in N. H. RSA 372 A, passed in 1974. It repr_esents an effort to 

pr'e se rve essential rail transportation and gives the Public Utilities 

Commission broad powers to acquire, rehabilitate, lease and operate 

abandoned lines. The general policy as expressed in the Act was to 

enable the State, directly or under leases and operating agreements, 

to operate as short-line railroads those abandoned lines which served 

sufficient public needs and purposes, 
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'irhe proposed abandonment cuts off the Line to be abandoned,_ 

at both ends of the branch; at one end a fourth of a mile west of the 

crossing diamond of the Portsmouth Main line (Tr. 4~) and at the 

other end, three miles east of the junction of the Nashua -Manchester 

Concord Main line. (Tr. 53). This compleue ly frustrates the possibility 

of introducing a short-line oper ati on on the branch. A short-line becomes 

impossible, obviously, as an op2ratil1g matter' and, according to Witness 

Culliford, as a business matter as well. (Tr. 151). 

Thus, aside from the effect of the proposed abandonment upon 

industrial development and upon the welfare of existing shippers, the 

peculiar truncation of the line proposed by the Railroad completely 

thwarts the principal means devised by the State legislature for protecting 

and promoting the public interest. For this reason alone, the Petition, 

as it stands, must be denied. 

CONCLUSION 

For the foregoing reasons, the State of New Hampshire urges 

that the 'I'r-uste es ' decision to seek abandonment of that portion of the 

line proposed for abandonment herein has not been shown to be in the 

interest of the debtor's estate and of ultimate reorganization but without 
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unduly or adversely affecting the public interest. 

Respe<,tful~t~ 

Collins 
Sherburne, Powers & Needham 
One Beacon Street 
Boston, Massachusetts 

September 13, 1976 
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September 17, 1976 

Mr. C. W. Mulcahy, Jr./ 

Re: Petition For Order No. 159 
Abandonment; Manchester, N. H. to Newfields, N. H. 

Attached are three sets of exhibits, Trustees' Brief, and Protestant, 
State of New Hampshire's Brief which were introduced at the hearings on the 
above--captioned petitions. 

Justice Cutter, Special Master .. has set October 15, 1976 as the 
date for receipt of additional exhibits and November 1, 1976 as the date for 
renewed hearing. He desires that the record show a reconsideration and 
vote on the statutory issues (77 (o) of the Bankruptcy Act) by the Trustees 
in the light of the changed circumstances of the line's operation since their 
constdei-ation and vote to abandon at the meeting of December 19, 1972, as 
affirmed at the meeting of Marci, 28, L n (Ex. 1). 

At the time of the Trustees' ,,o\-,,s, bridge traffic from the Portsmouth, 
N. H. area was routed over the line. ''/ic projecti.ons oC loss were therefore 
based on expenditure for maintenance of the line as a Class II line accommoda 
ting train speeds of 20 M. P.H. Sheet 9 of Exhibit l told the Trustees that 
losses of approximately $147 thousand would be suHered in two of the succeed 
ing five years because of the expense required to keep the line at a Class II 
level. Mr. l\/leserve's affirmation of the vote on March 28, 1973 was 
influenced by the projected maintenance costs and the resulting projected 
average annual loss from the line's operation (Sheets 12 and 14 of Exhibit. 1). 

The bridge traffic was routed over other lines after the Trustees' 
votes. The maintenance level dropped to Class I level accommodating 
traffic movements at 10 M. P.H. As a result, Exhibit 5 introduced by B&M 
at the hearing showed a lesser expense for projected maintenance and a lesser 
magnitude of average annual loss from the line's continued operation ($48 
thousand in 1976 vs. $123 thousand in 1973). 

The remaining elements for the Trustees' consideration are con 
tained in the other exhibits and the briefs. 

Kindly submit this matter to the Trustees for reconsideraiion and 
vote at their next meeting. // l /c~ 

AJJfjembecg (} 
Enc. 
SW/maw 
cc: H.B. Berkshire ) 

S. B. Culliford ) w/o attachments 
C. R. Drake ) 
W. A. Kirk ) 



62 SPARKS STREET 

CAMBRIDGE, MAsSACJiUSETT s 02138 
Telephone: Aua Codo 6/7-876-0032 

Summer: 
Randolph, New Hampshire 03593 
Telephone: 
ArM Code 603-466-38,J() 



ORR AND RENO 
PROF"ESSIONAL ASSOCIATION 

9S NORTH MAIN STREET 

CONCORD, NEW HAMPSHIRE 03301 

i 
Ouou;v W. ORR 
Roe CRT H. RENO 
CHARLES H. TOLL,JR. 
MALCOLM MclANC 
JOHN W. BARTO 
RONA.LO L.SNOW 
Ctt.-.RLES F LEAHY 
RICHARD 6. COUSER 
Leo B. L1No. JR 
NEIL F.CASTALOO 
MARY SUSAN GALWAY 
WILLIAM L,CHAPMAN 
HOWARD M. MOFFETT 

TCLE::PHONE 
AREA CODE 603 

224-2381 

November 3, 1976 

Sidney Weinberg, Esq. 
Attorney for the Trustees of the 
Property of Boston and Maine 
Corporation, Debtor 
150 Causeway Street 
Boston, Massachusetts 02114 

Re: In the Matter of Boston and Maine Corporation, Debtor; 
U. S. District Court for the District of Massachusetts 
No. 70-250-M; Petition for Order No. 159 - Abandonment 
of line between Manchester and Newfields, including the 
Fremont Branch, New Hampshire 

Dear Mr. Weinberg: 

We represent Mrs. Dean (Pamela) Wilber, Oak Hill Road, Concord, 
New Hampshire 03301. Please send notices and other communications 
to her in our care. 

When the Honorable R. Ammi Cutter, Special Master, files his 
report relative to abandonment of the above-mentioned line, please 
advise me and inform me of his recommendation. 

Sincerely yours, 

CHTJr/crm 

cc: Mrs. Dean Wilber 

c.,._-~-/J.,. [:::-.-"""11· 
Charles H. Toll, Jr. 



. November S, 11>71! 

Mr. R. E. Hlll 

Re: Manchester • Newfields Abandonment 

Justice Cutter request'1d a new Exhlbll No. 13 to conform to the 
change ln numbers appearing on page 1 Co, Account 249 - Signals and 
Interlockers. The evidence showed that, due to clerical error, $?, 04'1 
should be aubatltuted for the 6 month figure of $11,508 and $14,094 should 
be substituted for the projected annual period Hgure of $2S, Ul6. 

These changes compel corrections to other numbers in the exblblt 
which I believe I have shown in the attached copy. I believe the reference 
to actual expenses for maintenance of way on Sheet 6 shouM be amended 
to encompass both actual expense and those derived from studies or 
average expense. 

Klndly provide me with a new Exhibit 13 on or before November 22. 

Sidney Welnberg 

SW/maw 

Enc. 



November 10, l.t'f& 

Hoii. R. Amini Cutter 
62 Spark• Street 
Cambrldge, t.!assacbuseua 02136 

Re: Petition; Orde{" No. 150 

T'lear Juatlce Cutter: 

Eaclosefl herein please find revisei, E.mlblt lS for 
tnc0Fpc11:•atton tn tho exhlbits of U1e hearings in the above- ontttled 
i:natter. 

B eapectruUy. 

CCl John T. Colllna, E5q_. 
Sherburne Poweril & Neerlha,ro. 
One Be1u:ou Street 
Bcd,.,n, i ass. 0210fl 

Ar. Fris1 Fermey 
25 Mabelle Avenue 
Meelfo~. 1..asa. 02165 



necember 1, 1976 

Hon. R. Am.ml. Cutter 
62 Spuks Street 
Cambrldge. Ma. 02136 

Dear Justice Cutter: 

.Re: Pefitlon for Order No. 159 
Abandonment, Manchester to Newfields, N. 8. 

Enclosed herein is Trustees' Supplementary Brief in the above 
cspUoned matter. 

Respectfully, 

Sidney WeinlJerg 

SW/maw 

cc: Johtt T. Colllne, Esq. 
Sherburne P.owers & Needham. 
One Beacon Skeet 
Bost,:,n, 1\1.ass. 02108 
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UNITED STA TES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

In the matter of 

BOSTON AND MAINE CORPORATION 
Debtor 

In Proceedings for 
The Reorganization of a Railroad 

No. 70-250-M 

i 
Hearing on Petition for Order No. 159 

TRUSTEES' SUPPLEMENTARY BRIEF 

This supplementary brief addresses the issues raised at the 

continued hearing on the Trustees' petition held on November 1, 1976. 

The Trustees' Vote of September 21, 1976 (Ex. No. 12) satisfies 

the statutory criteria under Section 77 (o) of the Bankruptcy Act in demon 

strating an adequate consideration of the criterion of the adverse affect of 

the abandonment on the public interest. 

Ex. 12 and the evidence at the continued hearing show that the 

Trustees considered exhibits and briefs of the parties earlier introduced 

and submitted during the course of hearings on their petition, together with 

updated revenue and cost data. The updated exhibits and the evidence show 

that little, if any, changes in the revenue and costs of operation of the line 

occurred since their earlier consideration of the abandonment of the line 

and their vote thereon in 1973. The earlier exhibits showed Trustee 

consideration of the decreasing number of shippers who were dependent 

on the line's operation, the minimal affect of abandonment of the line on 

their businesses and the net loss to the debtor's estate from alternate 
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via Rockingham Junction (Exs. 8, 1 and 6). A discussion orthe 

$50,000.00 annual loss from the line's operation, based on Ex. 13, as 

well as the affect of abandonment on the remaining shippers on the line 

took place prior to their 1976 vote (Parks, Tr. 3: 10-11). 

The decision of the Court of Appeals in In re Boston and Maine 

Corporation, Debtor, cit. supra - Trustees' Brief, did not r-equjr-e any 

more of the Trustees in the initial step of the three step process for 

abandonment of a line of a railroad in r-e or gani zatton than to balance the 

two statutory criteria, the economic interests of the railroad against unduly 

affecting the public interest. The review by the Reorganization Court in 

the second step to determine whether the Trustees' decision was justified, 

especially in a contested proceeding, safeguards adequate consideration of 

the adverse affect of abandonment on shippers and on the pub l .c inter e st , 

Absence of details in the vote of the Trustees demonstrating exactly how 

they balanced the two statutory criteria was not required by the Court of 

Appeals' decision. The considerations of the statutory criteria shown on 

the Trustees' 1976 vote are suffi.ctent for the Reorganization Court's review 

of the justification of their decision. Their reconsidered vote adequately 

meets the caution expressed by the Court of Appeals that their failure to 

consider alternatives to abandonment, if any exist, might weigh against 

allowing a petition for abandonment. 

The State of New Hampshire has faUed to sustain the burden of 

proof on the issue whether the Trustees' Vote to seek abandonment of the 
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The evidence warrants a finding that the Trustees' 

decision to abandon was justified. 

The evidence introduced by the State of New Hampshire is 

insufficient to warrant a finding that any shipper on the line would be so 

adversely affected by the line's abandonment that he could not continue to 

compete in his business. 

The two most substantial. customers on the line are both located 

at Epping. The first, Home Gas Corporation, did not offer a witness to 

demonstrate the affect on its business o[ Urn line's abandonment. Evidence 

offered by the Trustees showed that it could serve its customers either 

completely by truck or by alternate rail delivery to Us storage tanks at 

Greenland or Goffstown. Its competition in the area relied wholly on truck 

delivery. The second, Merrimack Farmers Exchange, Inc. (Merrimack) 

produced a witness on the issue. However, his testimony demonstrated that 

the only additional costs that his company would incur in the movement of 

milled feed p:- oducts from Bow, N. H. to Epping, N. H. would be costs 

associated with the additional 35~40 miles required to truck the milled feed 

products from Bow. No additional loading and unloading costs would be 

incurred since Merrimack now loads the milled feed product contents of 

rail cars to trucks. The additional costs, if any, would be passed on to the 

customers of the company. The witness had no personal knowledge of the 

extent of these additional costs. Alternate rail delivery at Exeter, 8 miles 

away, would continue to be available for rail delivery of this product. 
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ocation of Hs nearest competitor in the area for the product is Agway, 

1:1t Manchester, N. H., 17 miles distant. 

The other witnesses, Cummings, Myca Forest Industries, Inc., 

Tobey, New Hampshire Pulp and Mallek, Keller Company, all admitted that 

their companies had not used rail services. Cummings and Tobey could only 

conjecture about their future demand for rail service in the transportation 

pf wood chips and pulp. Even then, if such demand arose, they could be 

served at Exeter, N. H. Mallek could only rely on a tenant of Keller Company 

for possible future demand for rail service. Their tenant had discontinued 

use of rail service in its business and did not itself offer a witness to show 

any intention to resume such use. 

Increased shipping costs to shippers from the alternate t't'anspor 

tation service which would be available in the event of abandonment of the 

line do not outweigh the financial disadvantage to the debtor's estate from 

continued operation of the line. 

"Protestants are concerned about increased shipping 
costs to them if the line is abandoned. Generally, where lines 
are abandoned, shippers on that Ii ne will be faced with some 
increased shipping costs from the alternate transportation 
services available. In the instant situation, this factor must 
be weighed against the fact that these shippers generate so 
little traffic that the railroad is losing money on the operation. 
The applicant is already in reorganization under the bankruptcy 
laws, and, where, as here, the shippers have other means of 
transportation avai.lab le to them, the mere fact that they may 
have to meet higher costs is not sufficient justification for 
requiring the already bankrupt applicant to spend about $115, 000 
to rehabilitate a line that would undoubtedly continue to incur 
annual losses in the foreseeable future. " 

Penn Central - Abandonment, Canandiagua Br., Ontario 
County, N. Y., cit supra - Trustee's Brief, at page 144. 
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Wherefore, the Tr-ustees again submit that the evidence waz-r-ants 

and supports a finding that the 'I'r-uate e s' decision to seek the abandonment 

of the line described in their petition was justified, and that the Special 

Master ought to recommend that the Reor-gantzatton Court issue an order 

authorizing such abandonment, with the approval and authorization of the 

Interstate Commerce Commission, as provided for under the pr-ovts ions of 

Section 77 (o) of the Bankruptcy Act. 

Respectfully submitted, 

c,;"~f:. -·'/ L{/-u,~1-,_c-; 
Sidney Weinberg, Esq. 
Attor;n7f for Robert Vf. Meserve and 
Benjamin H. Lacy, Trustees of the 
property of Boston and Maine Corpora 
tion, Debtor 
150 Causeway Street 
Boston, Massachusetts 021.14 

December 1, 1976 
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January 4, 1977 

lion. R. Amrnl Cutter 
62 Sparks Street 
Caanbrldge, Mass. 021S8 

Re: Boston and Maine Corporatlon. Debtor: No. '7(t<-250h'i. 
Petition for Order No. 150 

Dear Juetice Cutter: 

I have no objectlons to your draft report on tbe hearings in the 
above-captioned matter and do not request hearing thereon. 

I suggest that the rerereace to the case ln the First Circuit, appearing 
on pages 8 and 12 or the Draft Report ia more accurately cited as "In re 
Boston and Maine Corporatlon, Debtor, Appeal of State or New Hampshlre, 
et al." 

Resp1sctrully. 

Sidney Weinberg 

ee: John 1'. Collins. Esq. 

SW/maw 



JO!!M •t surlHIUlllir 
fllltll·•v~1'J 

OA~ICL H"((OtihM 
IIDIIIHDlll 

SHERBURNE, POWERS & NEEDHAM 
ONE BEACON STREET• BOSTON• MASSACHUSETTS 02108 

e17 / e.23-2700 

CONCono OFFICE: 
7'47 MAIN STREET,COHCORO, MASSACHUSETTS or,◄2 

817/369•1611 

January 4, 1977 

Justice R. Ammi Cutter 
62 Sparks Street 
Cambridge, Massachusetts 02138 

Re: Boston & Maine Corporation, Debtor 
No. 70-2 50M - Petition for Order No. 159 

Dear Justice Cutter: 

Thank you for sending me a copy of the draft of your Report. 

You indicated that you would be glad to receive written comments. 
I have prepared a memorandum setting forth my comments which is 
enclosed herewith. I have no particular desire for a hear-Ing on the 
Draft Report. 

Yours very truly, 

pmc 
Enclosure 
cc: Sidney Weinberg, Esq. 

(with er.closure) 



r 62 SPARKS STREET 
CAMBRIDGE, MASSACHUSETTS 02138 
Telephone: Area Code 617 - 876-0082 

Summer: 
Randolph, New Hompshire 03593 

Telephone: 
Area Code 603 • 466-3849 

January 21, 1977 

Clerk, District Court of the United States 
District of Massachusetts 
Federal Building 
Boston, Massachusetts 

Dear Sir: Re: Boston & Maine Corp., Debtor, No. 70-250 M - 
Petition for Order No. 159. 

I file herewith my report as master in the above matter. 

Respectfully, 

R. Arnrni Cutter, Master. 

RAC/hmf 

( w;lti _,,,~~) 
Copies~to: 

Mr. Sidney Weinberg (and Mr. Parks) 
Law Department 
Boston & Maine Corporation 

/!{o Causeway Street 
Boston, Massachusetts 02114 

Mr. John Collins 
Sherburne, Powers & Needham 
One Beacon Street 
Boston, Massachusetts 02108 
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DISTRI<;::T COURT OF THE UNITED STATES r, o? 
FOR THE DISTRICT OF MASSACHUSETTS 

- 
fa Proceedings for the Reorganizatkm of a Railroad 

! 
I 

l 
ii 

! 

I I 
t 
I 
l 
l 

In the Matter of 

BOST.ON AND MAINE CORPORA TIQN 

Debtor 

(~,! -- 

No. 70-250-F 

TRUSTEES' MOTION TO CONFIR.ll/l REPORT OF 
SPECIAL MASTER R, AMMI CUTTER 

REGARDING TRUSTEES' PETITION FOR 
AUTHORITY PURSUANT TO 

PETITION FOR ORDER NO. 159 

The Trustees of the Debtor's property- m~ve the Court to adopt 

the report of Special Master R. Ammi Cutter flled herein on January 21, 

1977, and to adopt the flndings ·or fact and conclusions of law of the said 

Special Master as its own, and to overrule the objections of the State of 

New Hampshire to the report as filed. 

lj 
! 
I 
I 
I 
!I 
II 
Ii 
I 

Charles W. Mulcahy, Jr., Attorney 
for Robert W. Meserve and Benja·min 
H. Lacy, the Trustees of the Property 
of Boston and Maine Corporation, 
Debtor 



DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF IV'ASSACHUSETTS 

ln Proceedings for the Re.organization of a Railroad 

i 
' :I BOSTON AND MAINE CORPORATION I . . 

In the Matter of 

~------ 

Debtor 
. . . . .. . . . . . . . . . . . . . 

No. 70-250-M 

ORDER ADOPTING REPORT OF 
SPECIAL MASTER, R. AMMI CUTTER, 

ON PETITION OF TRUSTEES FOR AUTHORITY TO 
ABANDON THE LINE OF RAILROAD 

BETWEEN MANCHESTER AND NEWFIELDS, 
INCLUDING THE FREMONT BRANCH, NEW HAMPSHIRE 

This cause came on to be heard on the motion of the Debtor's 

Trustees to adopt the Report of R. Ammi Cutter, Special Master. regarding 

t 

I 
l 

I 
i 
I 
j 
I 
I 

r 

I 
1 
the petition of the Debtor's Trustees for authority to abandon the line of rail- \ 

1 
road referred to in the petition, and, hearing having been held on the objection~ 

I 
I 
I 
I 

i 
l 

i 
l i 
! 

of the State of New Hampshire to the adoption of said Report, and the Court 

i I being duly advised in the premises, it is 
: 

ORDERED, ADJUDGED and DECREED: j 
I 

1. That the Report of R. Ammi Cutter. Special Master, is adopted.'. 

2. That the Trustees be, and they hereby are, authorized 

(a) 

; 
\ 
f 
I 

to apply to the lnterstate Commerce Commission, pursuant i 
to Paragraphs 18 to 20, tnctustve, of Section 1 of the Act, 
as amended, for a Certifioate that the present and future 
publ ic convenience and necessity permit the abandonment 
of the line of railroad, approximately 27. 2 miles in length., 
running Irom Valuation Station No.: 19(;,4+41 in the City of 
Mane'hester to Valuation Station No. 528+21 Jn the Town or 
Newfields, together wi th the branch line thereof approxi 
mately 4. 5 miles in length, be'ing the Fremont Branch, 
so-called runntnz from Valuation Station No. 3921+10 in 
the T0w11 'o.f Epping t'o Valuation Station No. 3683'+20 in the 
Town of Fremont, aH within the Counties of Hillsborough 
and Rockingham, .New Hampahi r-e ; 



(b) to abandon said line of railroad including said branch 
line thereof, upon the issuance of a proper certificate 
by the Interstate Commerce Commission; 

(c) upon the issuance of a proper certificate by the Interstate ' 
Commerce Commission for the aforesaid propos.ed 
abandonment, including the abandonment of the Fremont 
Branch line, to salvage such material as may profitably 
be recovered therefrom and, as provided by and subject 
to the limitations of other Orders entered herein, sell 
or otherwise dispose of any property included, in said 
line of railroad, including said branch line thereof; and 

(d) 

-2- 

to take such other steps as may be necessary and proper 
to accomplish the foregoing. 

SENIOR DISTRICT JUDGE 

Ii 
1; 
! 
I 
I, 
I 

j' 

\ I 



BOSTON ANO MAINE CORPORATION - DEBTOR 
ISO CAUSE\'t'A y STREET 

BOSTON, MASS,\CHUSETfS 02114 
T11h•11ho11r:: 227-6000 

""·"~l· ti,,., 
~-~ 

: i 'j' 
C'" '.~ 

LAW DEPARTMENT 

JOHN J. NEE 
Vice President and General Counsel 

October 22, 1976 

ROBERT W. MESERVE 
BENJAMIN H. LACY 

TRUSffiES 

JO/IN E. O'KEEFE 
SIDNEY WEINBERG 

Attorneys 

Re: In the Matter of Boston and Maine Corporation, Debtor; 
U. S. District Court for the District of Massachusetts 
No. 70-250~M; Petition for Order No. 159 - Abandonment 
of line between Manchester and Ne wfie'ld s , Including the 
Fremont Branch, New Hampshire 

Gentlemen: 

Please be advised that Hon. R. Ammi Cutter, Special Master 
for the Court, has appointed Monday, November 1, 1976 at 9:30 A.l\ll. 
in Room 1209 of the Post Office and Court House Building, Post Office 
Square, Boston, Massachusetts as the date, time and place for the 
commencement of resumed hearings on the above-captioned petition. 

Sincerely, 

0 .,:.,r!v-· ··i L(J,_,,__,_l~ -,,- . - ! ,~ 
- \ I 

Sidney Wein erg, Attorney'fon 
the Trustees of the pr oper ty ~f 
Boston and Maine Corporation, 
Debtor 

SW/maw 

11 

j 

Hampsnfre: - -- - - - ' i 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing notice was malled, 
on October , 1976, postage prepaid, flrst class mall, to the adnressees 
appearing her'elnbe low. 

Sldney Weinberg 

John T. Collins, Esq. 
Sherburne Powers and Needham 
One Beacon Street 
Boston, Massachusetts 02108 

Home Gas Cor-por-atton of New Hampshire 
P.O. Box 480 
Great Barrington, Massachusetts 01230 
Att. Mr. Earl L. Way, Division Manager 

J. F. Brown & Sons 
One Plumer Street 
Epping, New Hampshire 03042 

Merrimac Farmers Exchange 
P. 0. Box 470 
Concord, New Hampshire 03301 
Att. Mr. C. T. Bruno, Manager Milling Dept. 

W. S. Goodrich Company, Inc. 
Ma In Street 
Epping, New Hampshire 03042 

Johnson Lumber Company 
Amoskeag Bank Building 
Mancheste r , New Hampshire 03101 

Spaulding & Fr-ost Company 
Main Street 
Fremont, New Hampshtr-e 03044 

Fr'emont Furniture 
Route 111-A 
Fremont, New Hampshire 03044 

Manchester Sand & Gravel 
Route 3 
Hooksett, New Hampshire 03106 

,I 
11 

I 
j 

r1ampsnire; 
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Lumbertown, Inc. 
Route 101 
Raymond, New Hampshlre 03044 

Emery Waterhouse Company, Inc. 
Candla Roan 
Manchester, New Hampshire 03103 

R. C. Hazelton Company, Inc. 
1646 Candia Road, 
Manchester, New Hampshlre 03108 

Gordon A. Cammett, Sr. 
Chairman, Board of Selectmen 
Raymond, New Hampshlre 03077 

Jaholska Poultry Farm 
Auburn 
New Hampshlre 03032 

Stow Cooperage Co. 
Maln Street 
Fremont, New Hampshire 03044 

Mrs. Dean Wilber 
Oak Hlll Road 
Concord, New Hampshire 03301 

Sanborn's F'arm 
Box 286, Route 1 
Raymond, New Hampshire 03077 

Office of Selectmen 
Town of Epping 
Epping, New Hampshire 03042 

C. M. Dining, Inc. 
27 Garfield Street 
Exeter, New Hampshire 03833 

Hon. Bruce R. Graves 
Mayor, City of Portsmouth 
Portsmouth, New Hampshire 03801 

John P. Regan, Chairman 
New Hampshire State Port Authority 
556 Market Street, Box 606 
Portsmouth, New Hampshire 03801 

,! 
'l 

Hc.1mpslifre; - ~--- - 
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Buxton Tractor & Implement 
Main Street 
Epping, New Hampshire 03042 

New Hampshire Pulp Company 
Fremont 
New Hampshire 03044 

Office of Selectmen 
Fremont 
New Hampshire 03044 

Mr. John J. Cummings 
Secretary, Planning Board 
Town of Brentwood 
Brentwood, New Hampshire 03833 

Hon. John Hoar, Jr. 
Epping 
New Hampshire 03042 

Myca Forest Industries, Inc. 
RFD Rowell Road 
Exeter, New Hampshire 03833 

d HampsliiRt;~ -- - - 
Ii 

'I 
! 



, - ---------- --- 

Governor of New Hampshire 

Attorney General of New Hampshire. 

Chairman, N. H. Public Utilities Commission 

John T. Collins, Esq. 
Sherburne, Powers,and Needham 
225 Franklin St. 
Boston, Massachusetts 02110 

TOWNSEND-GREENVILLE LINE 

Pilgrim Foods, Inc. 
Paul Santi.ch, President 
Wilton Road 
Greenville, N. H. 03048 

Seppala and Aho Construction Co. , Inc. 
New Ipswich, N. H. 03071 

Frost Farm Service 
Mason Road 
Greenville, N. H. 03048 

EAST MANCHESTER-ROCKINGHAM LINE 

Herne Gas Co. 
Main St. 
Epping, N. H. 03402 

J. F. Brown & Sons 
Main Street 
Epping, N. H. 03402 

Merrimac Farmers Exchange 
Main Street 
Epping, N. H. 03402 

W. S. Goodrich Co., Inc. 
Main Street 
Epping, N. H. 034.()2 

Johnson Lumber Co. 
Amoskeag Bank Building 
Manchester, N. H. 03101 

Spaulding & Frost Co. 
Main Street 
Fremont, N. H. 03044 



I - 
I of (a) the 11unchester to I 

the Fremont, New llampohire) 

:Merrimac Farmers Exchange 
/ 

1

!-1&.i::n· S--i:-r e et 
:Epping,- Nc:~·fJc1;npsh-ire 03042 I : 
W. s. Goodrich Company, Inc. 
1'1ain Slre0t 
:Epping, New Hampshire 03042 

·hohnso11 Lmaber Company 
)Amoskeag Bank Building 
Mar,ichester, New Hampshire 03101 

ispaulding & Frost Company 
1'1ain Street 
if'remont, New Hampshire 03044 i 
Fremont Furniture 

!;Route 111-A . 
'Fremont, New Hampshire 03044 11 
li1anchester Sand & Gravel 

1

1

Route 3 
iiooksett, New Hampshire 03106 

/humbertown, Inc. 
;Route 101 
/raymon~, New Hampshire 03044 

.j 

Ii ,· 
I 

I 

Hainpsh.ire; - -·- -- - -- --- -- - 
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, /Petition for Order No J 59 Ab 1 I 
ll1

1

New£_f"i;'.:;e1l~d,;:s:-,-,t"·'=:::;:::1,,~J-l;-:::':cc:-'·:,:,h;::-;-:-=·~---: · anc onnient of (a) the Mnnchester to I 
,~ amps a.z e, Li.no , and (b) th F ' 

'branch line. · e · remont, New llamp::;hire; ,1 
11 . 
i: ~~ '} k.r //.-_,_,_~ 
1 Home Gas C.G>~JL , 
, Ma in--S:t:.r.e.~~ 1 r·o -~ c//'7! ---;/4..-ik,,._ /;J & < '. 
: , E p p-i-n.g-,-N~-W-..Ec,ni11>S·hiTe-0-3-0 4 2 . a ~~ SJ- 

~ ~ B,<.,y.-,./2-... L,,,~ or.z_i)Jo - <.z~--1 ~"'-«:1 I !1 . ') . 
,·J •. F. Brown & Sons ~- u'-'. f7<U(" 1,.. w ~d'~ I 

1

/✓Jtti.~ ~t-reet / P.~j,'r ~ ~"'!~ /k.r · · ' 
,Epping, New Hampshire 03042 , '1,'lk~ ~ ;V.,,-.,,.- 6':/1577 
ll '----~ 
jperrimac Farmers Exchange e.o. 11~ :6.,? / 

/ J✓m-:i:is Street- I J. -:, 2 = ~ / 
;Eppl;:ig, N~1: ,Hampshire_ o;i,0,42 t!.-., .,.--1, i, .H t'J 1 .3 CJ/ 

1

, 
. ,, ----------- ,,, f,J-. U.,,. . (:. T ~. ,...,,.__i,L< kt~~~ 1h. S. Goodrich Company, Inc. ,,~ ' 
N::tin Street 
!Epping, New Hampshire 03042 ~~J..

6

1,Jc"'-' ~,(.(,~ dM'tvL 
~Tohnson Lumber Company ~/ ~ < J_ 
'Amoskeag Bank Building 't :.~( )1, 1r· 6.) 6 ..J 
Manchester, New Hampshire 03101 &~ 
I . 
;spauld1.ng & Frost Company 
Nain Street 
;Fremont, New Hampshire __ 03044 
i 
Fremont Furniture 
Route 111-A 
Fremont, New Hampshire 03044 I 

!i1anchester Sand & Gravel 
Route 3 
1-Iooksett, New Hampshire 
i 
Lumbertown, Inc. 
Route 101 
,Raymond, New Hampshire 
I 

03106 

03044 

I 
I· 
I I . 
I 
i 
I 
I 
I Emery Waterhouse Company, Inc. 

Candia Road 
Manchester New Hampshire 03103 Ir ' 

•R. C. Hazelton Company, Inc. 
/1645 Candia Road 
1ranchester New Hampshire 03l°f 

/ietition for Order No. 160--Abandonment of (a) the Bennington to 
Hillsborough, New Hampshire, line; (b) the Townsend, Massachusetts,: 
to Greenville, New Hampshire, line; and (c) the Acton to Maynard, 

:Massachuse~, line. 

Mr. Paul Santi'Ch, Pres1.dent 
Pilgrim Foods, ';i:nc. 
Wilton Road \ 
Greenville, New H~1pshire 03048 
I' 

,t~eppala and Aho Con truction Company, Inc. 
itile:w Ipswich, Ne,~ Harn~shire 03071 
11. \ 
~rost Farm Service \ 
Mason Road . \ 
Greenville, ~ew Hampsh1.re 03048, 

IL. B. Vallancourt Oil Co., Inc. 
~ain Street 
»illsboro, t:ew Hampshire 03244 
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BOSTON AND MAINE CORPORATION 

I ~~~t~~- . 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MASSACt-JUSETTS 

In Proceedlngs for the Reorganlzation of a Rallroad 

In the Matter of 

No. 70-250-M 

ORDER OF NOTICE RELATIVE TO 
PETITION FOR ORDER NO. 159 

I 
Ii petition for Order No. 159 to the Court for authority to apply to the Interstate 

Commerce Commission for leave to abandon the line of railroad between I 

II 

Manchester and Newfields, including the Fremont Branch; New Hampshire, 

said matter being more fully described in said petition, a copy of which is 

on file in this Court, and the said petition having been referred to R. Amm] I ,: 1/ 

Ill I I Cutter, as Special Master, to take and hear evidence with respect to the I / 
/!' issoes of fact and law rsised in said petHion, it is / /i 

/ ORDERED, •v I i 
I
I 1. That hesrlngs be held before R. Amrnt Cotter, as Speoiol Q I /, 

Ms,ter. begiMlng oo Monday. J uly 12. 1970, ate, 30 A. M. in Room / 2' i , . :' 
/ United Ststes Conrtbonse Bnlldiog. Post Office Squar-n, Boston, Msesaohosettr, ) 

/ as to whefher Robert W. Mesem and Benjamin H. Laci, as Trostees of the I /11 

// propecty of the Debtor, should be sothorised to file so opplioatt~ with the / •1•)

1 

/i Interstate Commerce Commission for 1ea ve to abandon a line of railroad J 

h I
: between Manchester and Newfields, including the Fremont Branc , New 

I 

At Boston in said District, this 

'I'he Trustees of the Debtor's property having presented their 

day of June, 1976. 

I 

I 

ii ·, 
u 
/1 

II 

Hampshire; 
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That said Trustees shall give notice to all parties who have 

I been allowed to intervene in these proceedings as well as all parties who 

are r-e qutr-ad by law to be given notice of abandonment hearings, of the 

2. 

hearing to be held before this court on July /'v , 1976, at CJ\ ~ D ~• '"I<-' 

by mailing a copy of this order by regular mail, postage prepaid, addressed 

to all such parties, or their counsel, at least ten (10) days prior to the date 

of said hearing. 

3. That, on or before July 1, 1976, the Trustees shall submit 

to Austin W. Jones, Jr., Chief Deputy Clerk, U. S. District Court, P. 0. C. 

Boston, Massachusetts 02109 an original and one copy of each of the exhibits 

on which they intend to rely at the hearings in support of their petition and 

serve copies thereof on Counsel for the State of New Hampshire. 

4. That, on or before July 6, 1976, Counsel for the State of 

New Hampshire shall submit, and all other parties to whom the within 

notice is given who intend to participate in the hearings are requested to 

submit to the aforesaid Chief Deputy Clerk an original and two copies of 

written statements, views, arguments or other comments regarding such 

party's support or opposition to the grant of authority for which the Trustees 

petitioned. 

DISTRICT JUDGE 

ij 
I 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MASSACHUSETTS 

In Proceedings for the Reorganization of a Railroad 

. . .. . . .. -; . .. - . . . 
In the Matter of 

SOSTON ANO MAINE CORPORATION 

Debtor 

No. 7O-25O-M 

. . . . .. . . . - . . . 

ORDER OF NOTICE RELATIVE TO 
MOTIONSOF TRUSTEES TO REFER ABANDONMENT PETITIONS 

TO A SPECIAL MASTER 

At Boston, in said Distri.ct, this 13 
1976. 

day of May 

The motions of the Trustees to refer·various abandon- 

ment petitions to a Special Master (Docket _Nos. /{,/3 and 1770 

having been filed herein and good cause appearing to me therefor, 

it is hereby· 

, I 

I 
I 

ORDERED: 

I. Thaf hearings be held before this Court on May 27 , 

•1976, atlO:OOAM in Courtroom ·4, United States Courthouse Building, 

/
Post Office Square, Boston, Massachusetts, on the motions of the 

Trustees to refer the following abandonment petitions to a Special 

I 
·/ 

Master: 

1. Petition for Order No. 42--Abandonment of the. 
Concord to Lincoln, New Hampshire·, line; 

2. Petition for Order No. 43--Abandorunent of the 
Franklin Falls, New Hampshire, branch line; 

3. Petition for Order No. 159--Abandonrnent of 
1 (a) the Manchester to Newfields, New Hampshire,r 

line, and (b) the Fremont, New Hampshire, 
branch line; 

4. Petition for Order No. 160--Abanconment of 
(a) the Bennington to Hillsborough, New Hamp 
shire, line; (b) the Townsend, Massachusetts, 
to Greenville, New Hampshire, line; and (c) the 
Acton to Maynard, Massachusetts, line; 



5. Petition for Order No. 198--Abantlonment of the [ 
Northampton to Hardwick, Massachusetts, line; 
and 

6. 

! 
·i !1 
[j who 

I 

\and to all parti~s who have intervened with respect 

·donrnent petitions of the hearings to be held before 

Petition for Order No. 303--Abandonment of the 
Narlboro, Massachusetts, branch line. 

parties 
i 

have been permitted to intervene generally in these proceeding71 

to such aban- 

II. That the Trustees shall give notice to all 

I 

) 

this Court on 

May 27 , 1976, at 10 :00.AM , by regular mail, postage prepaid, 

·addressed to all such parties, or their counsel, at least seven 

{7) days prior to the date of said hearings.· 

' ~ I I. I ' s/ FRANK J.' MURRAY', 
DISTRIC'D,JUDGE 

. ~ . I/ ( ' 
' ' 

I 

i 
i 
I 

! 
i ,, 

I 
I 
l 

I! 
ji ,, 
(, 
I' ,: 
,! ;: 
I i, 
'i 
I 
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DISTRICT COURT OF _THE UNITED STATES 
FOR THE DISTRICT OF MASSACHUSETTS 

In Proceedings for the Reorganization of a Railroad 

In the Matter of 

BOSTON AND MAINE CORPORATION 

Debtor 

No. 70-250-M 

OPPOSITION OF STATE OF NEW HAMPSHIRE 
TO PETITION FOR ORDER NO. 159 

\ 

\ 

I 
I 
I 
I 

' 

' I 

The State of New Hampshire, in compliance with Order of 

Notice Relative To Petition For Order No. 159, by its Counsel, hereby 

submits its opposition to Petition For Order No. 159 on the grounds that 

the evidence proposed to be submitted by the Trustees does not show 

lhat the Estate would be substantially better_ off as the result of the 

proposed abandonment and that the proposed abandonment is not consistent 

with the public interest. 

i 
I I, 

: 
' I I" 
I ; 
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Petition for Order No. 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MASSACHUSETTS 

In Proceedings for the Reorganization of a Railroad 

. . . .. . . . . . . . . . . . . 
In the Matter of 

BOSTON AND MAINE CORPORATION, 

Debto r 
'' 'l ................ 

No. 70-250-F 

.' t. 

- ' 
PETITlON OF TRUSTEE FOR AUTHORITY TO-ABANDON 
A LINE OF RAILROAD :E!ETWEEN M.ANCBE~TER AND 
NEWFIELDS, INCLUDING THE FREMONT BRANCH, 

NEW HAMPSHIRE 

' - Now comes Robert W. Meserve, Trustee of the property of the 

Debtor herein, and respectfully ~epresents: 

1. Included in the property of the Debtor· is a line of railroad, 

approximately 27. 2 miles in length, running from approximately Station 

No. 1961!+41 in the City of Manchester to Station No. 528+24 in the Town of 

Newfields, together with a branch line thereof approximately 4. 5 miles in 

length, being the Fremont branch, so-called, running from approximately 

.Station No. 3921+10 in the Town of Epping to Station No. 3683+20 in the 

Town of Fremont, all within the Counties of Hillsborough and Rockingham in 

the State of New Hampshire. 

2. The Trustee has balanced the economic interests of the railroad 

against unduly affecting the public interest and has decided, on December 19, 

1972, that the aforesaid line of railroad should be abandoned and sold in the 

interest of the Debtor's estate and of ultimate reorganization, and that such 

abandonment will not unduly or adve r se ly affect the public interest. 

WHEREFORE, PETITIONER PRAYS: 

1. That the Court autliorlze petitioner to apply to the Interstate 

Commerce Commission, pursuant to Paragraphs 18 to 20, inclusive, of 
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Section 1 Of the l\ct, as amended, for a Certificate that the present and 

future publ' . cl ·t . h 1c convenience an ne ceasr y permit t e abandonment referred to 

in this petition; 

' \ 
\ 
\ 

2. That the Court authorize petitioner, upon issuance of a proper 

certificate by the Interstate Commerce Commission, to abandon said line of 

railroad. 

3. That the Court authorize petitioner, upon the issuance of a 

proper certificate by the Interstate Commerce Commission, to salvage such 

material as may profitably be recovered and, as provided by and subject to 

the limitation of other Orders entered herein, to sell or otherwise dispose 

of any property included in said line of railroad. 

4. That the Court also authorize petitioner to take such other 

steps as may be necessary and proper to accomplish the foregoing. 

ROBERT W. MESERVE, Trustee 
of the Property of Boston and 
Maine Corporation, Debtor 

By~·----.,._--=,--,=-=--:--;:- Charles W. Mulcahy, Jr. 
Counsel for the Trustees 

' Di;ted: 
r . ' ' le 

I- 1. ' ~ 

.-• I '3., ~ i;"1 '- , I .c 

) J '. .- (• • I,_, 



NO. AB 32 (SUB-NO. lF) 

NOTICE OF INTENT TO ABANDON OR 
TO DISCONTINUE SERVICE 

Robert W. Meserve and Benjamin H. Lacy, Trustees of the property 

of Boston and Maine Corporation, Debtor, hereby give notice that on or 

about July 1, 1978 they intend to file with the Interstate Commerce Commission, 

Washington, D. C. 20423, an application for a certificate of public conven- 

ience and necessity permitting the abandonment of a line of railroad comprised 

of (1) a segment of a line of railroad known as the Portsmouth Branch 

extending from railroad milepost M-2. 80 near East Manchester to Newfields 

near M-30. 0 a distance of 27. 2 miles, and (2) a branch line of railroad 

thereof known as the Fremont Branch extending from railroad milepost 

W- 69. 7 near Epping to W-73. 3 near Fremont a distance of 3. 5 miles, all 

in Rockingham and Hillsboro Counties, New Hampshire, hereinafter jointly 

referred to as the "line of railroad". The line for which the abandonment 

appltcat ion will be filed includes the stations of Candia, milepost P29. 01, 

Raymond, milepost P22. 85, Epping, milepost Pl 7. 19, and Fremont, 

milepost 69, 59. 

The reason for the proposed abandonment is that such abandonment 

is consistent with the public convenience or necessity. 

This line of railroad has appeared on the system diagram map in 

category 1 (§1121. 20 (b) (1)) since June 24, 1977. 
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n .e r-e st of railroad pl em oyees will be protected by 

Any interested person, in response to this notice, is entitled 

to take either of the following actions: 

File with the Interstate Commerce Commission written 

comments containing: 

1. 

(a) Exact name and address of the commenting party; 

(b) Brief statement of interest in the abandonment or discontinuance 

proceeding; 

(c) Specific statement of position and summary of evidence with 

regard to any or all of the following; 

(1) Intent to offer financial assistance; 

(2) Environmental impact; 

(3) Impact on rural and community development; 

(4) Suitability of the properties for other public purposes; and 

(5) Recommended provisions for protection of the interests 

of employees. 

Written comments will be considered by the Commission in a 11 proceedings 

in developing conditions and in determining whether to conduct an investigation 

on its own motion. In the event an investigation is conc;lucted, then the com 

menting party may participate in the proceeding as its interests may appear. 

2. File with the Interstate Commerce Commission a petition 

requesting that the application and proposed abandonment be investigated. 
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The petition to investigate shall be in the f f . . . 
orm o a ver1f1ed statement and at tninimurn., e orrta in: ~ 

(a) Identification of petitioner includin ·t 
g l s name, address, and business· 

(b) Statement of petitioner's interest in the ab d . • 
an· onment or discontin- 

uance proceeding; whether petitioner uses the involved service; and if it does 

not, information with respect to the group or public interest it represents; 

(c) Specific reason(s) for requesting the institution of an investigation, 

including informatioa with respect to petitioner's reliance on the involved 

service, with allegations of fact supported by an affidavit of personal knowledge 

of the facts; 

(d) Any rebuttal of information or material submitted by applicant; 

and 

(e) Request for oral hearing and reasons therefore if desired. 

Upon receipt of a petition to investigate, the Commission shall determine 

the extep.t of the investigation to be instituted. Those parties filing petitions to 

investigate should be prepared to participate actively in either oral hearings 

or via the submission of additional material in the form of verified statements. 

Parties seeking information eoncerning the .filing of petitions should refer to 

49 CFR 1121. 36. 

Petitions to investigate and written comments should indicate the 

proceeding designation No. AB-32 (Sub-No. lF) and should be filed with the 

Interstate Commerce Commission, Washington, D. C. 20423, no later than 

August 7, Hn-B Interested persons may file eit_her a written 

comment or a petition to investigate with the Commi;ssion to become a party 
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to this aband . 0nment proceed mg. A copy of each petition to l 
nv-estt. 

gate or Wt"itten 
comment shall be served upon the representative of the applica_nt s·ct 

• l .ney 
·weinber-g, Esq., Boston and Maine Corporation, Debtor, 150 Causeway 

S
t
reet, Boston, Massachusetts 02114. Replies to comments or, petitions, 

th
e latter shall be in the form of a verified statement, shall be filed with the 

Commission no later than ~gust.17-., 19'.78 and shall be served on all 

commenting parties and petitioners. The original and 2 copies of all petitions, 

comments and replies shall be filed with the Commission together with a certifi 

cate of service. 

In the event a petition to investigate prepared in accordance with the 

above instructions is filed, then the Commission will conduct an investigation 

of the abandonment. Written comments filed with the Commission will be 

considered by the Commission in all proceedings in developing conditions and 

in determining whether the Commission should conduct an investigation on its 

own motion in the event no petition to investigate is filed. Additionally, if an 

inv;estig':'tion is conducted then parties filing comments may participate in the 

investigation as their interests may appear. 

Persons desiring further information concerning abandonment 

pr-ocedur es may contact the I~terstate Commerce Commission's Section of_ 

Finance, Office of Proceedings or refer to the full abandonment and discon 

tinuance regulations at 49 CFR Part 1121. Persons desiring information 

.ing financial assrstance for the continued operation or acquisition of concernl 

the involved line should contaet the Commission's Rail Services Planning 

.The carrier's rep;reseatative to whom inqu_iries may be made is O,.ffice. 
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Sidney Weinberg, Esq., Boston and Maine Corporation, Debtor, 150 Causeway 

Street, Boston, Massachusetts 02114. A copy of the application will be available 

-for- public inspection on or after July 1, 1978 at each agency station or terminal on 

the line proposed to be abandoned. 
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In The 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF MASSACHUSETTS 

In Proceedings For The 

Reorganization of a Railroad 

In the Matter of 

BOSTON & MAINE CORPORATION, 

Debtor 

No. 70-250-M 

OBJECTIONS OF THE STATE OF NEW HAMPSHIRE TO 
THE REPORT OF R. AMMI CUTTER, MASTER, ON THE 
TRUSTEES' PETITION FOR ORDER NO. 159 



STATEMENT OF THE CASE 

In January of 1973, the Trustee of the Boston and Maine Railroad 

filed in the United States District Court a petition for authority to apply 

to the Interstate Commerce Commission for permission to abandon a line 

of railroad running from a point about three miles east of Manchester, 

New Hampshire to a point about one-fourth of a mile west of Rockingham 

Junction, New Hampshire, including an off-shoot running to Epping, 

New Hampshire. 

On May 27, 1976, the matter was referred to R. Ammi Cutter, 

a Special Master. 

Hearings were held on July 12, July 13 and November 1 of 1976. 

At the hearings, the Petitioner appeared by counsel and participated. 

On January 21, 1977, the Special Master sent his Report to the 

Clerk of the United States District Court. 

Pursuant to Rule 53(e)(2) of the Federal Rules of Civil Procedure, 

the State of New Hampshire states its objections to the Report of Master Cutter. 

OBJECTIONS 

1. Exhibit 12 was improperly admitted into evidence, even for the 

limited purposes set forth by the Master. It purported to be a record of the 

Minutes of the Trustees of the Debtor but it was hearsay and it was never 

authenticated by the testimony of the custodian or other qualified witnesses 

(Rnle 803(6)) and it is not self-authenticating (Rule 902). 
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2. The finding contained in paragraph 7 that the statistical 

material prepared for the hearings represent reasonable efforts to present 

data compiled is not in accordance with the weight of the evidence. 

3. There was insufficient evidence to find in paragraph 9 that 

the loss to the Debtor would be $28,218. 

4. The Report contained no findings as to the extent of additional 

cost to shippers of using alternative methods of transportation. 

5. Tber-e was insufficient evidence to support a finding that the 

Trustees had considered the effects of abandonment upon the public. 

(A finding was made in paragraph 23, not that the Trustees had taken such 

effects into account, but that the record contained no indication that they had not). 

6. The finding contained in paragraph 22 that the Trustees reached 

their decision after opportunity to consider essentially all of the documenting 

evidence presented to the Master and to have that evidence analyzed for them 

by the Debtor's staff is clearly erroneous and is contradicted by the Mas te r+s 

finding that the actual loss is about $28,000, a figure nothing like any figure 

suggested to the Trustees by their staff, and by the findings set forth in 

paragraph 23. 

7. The suggestion in paragraph 2 3 that the Trustees might cure the 

defect of not having considered all relevant facts by conditioning this Court's 

approval upon a later determination by the. Trustees to proceed before the 

Interstate Commerce Cornrn i s s ion is based upon an erroneous view of the 

order of the three steps contemplated to be taken by Section ·77 of the 

Bankruptcy Act prior to abandonment. 
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8
• There was insufficient evidence upon which a finding might 

have been m d th t h . 
a e a t e Trustees had considered alternatives to abandonment 

and the Master's de · · · · - - · c rs ion erroneously mfers that no such finding 1s necessary. 

9. Conclusion B of the Master's Report is erroneous in holding 

that Twenty Eight Thousand Dollars ($28, 000) is a "significant burden on the 

Debtor's ability to continue basic rail service on the balance of the Debtor's 

system". The conclusion that a loss of $28,000 is a significant burden in 

relation to Railway Operating Revenues of Eighty Eight Million Dollars 

($88,000,000) (Exhibit 9) is clearly erroneous. 

10. Conclusion E of the Master's Report, taken together with 

Appendix 2, fails to find the extent of additional expense caused to shippers 

and receivers. This failure makes unfounded the conclusion contained in 

paragraph E that such consequences are outweighed by the public fnterest 

in relieving the Debtor estate of the burden referred to above. 

For the above reasons, the State of New Hampshire objects to the 

Report of Special Master R. Ammi Cutter. 

o n T. Collins 
erburne, Powers & Needham 

Special Counsel for the State of 
New Hampshire 

One Beacon Street 
Boston, Massachusetts 

Dated: January 26, 1977 



In The , 
DISTR,ICT COURT OF THE UNITED STATES 
FOR nm DISTRICT OF MASSACHUSETTS 

In Proceedings For The 
Reorganization of a Railroad 

In the Matter of 

BOSTON & MAINE CORPORATION, 

Debtor 

CERTIFICATE OF SERVICE 

No. 70~250-M 

I, John T. Collins, attorney for the State of New Hampshire, 

hereby certify that on the 26th day of January, 1977, I served the within 

Objections To Report of Master upon the Trustees of the Boston and Maine 

Corporation, Petitioner herein, by mailing copies of the same, . postage 

pre-paid, to their attorneys: 

Sidney Weinberg and Robert Parks 
Boston & Maine Corporation 
150 Causeway Street 
Boston, Massachusetts 02114 

Sherburne, Powers & Needham 
One Beacon Street 
Boston, Massachusetts 02108 
(617) 523-2700 

,,(f ohn T. Collins 
/ 
i 
l· 

Dated: January 26, 1977 



February 1. 1977 

!.,r. C. W. Mulcahy, Jr. 

Re: Petltlon For Order No. 159 

Attached ls proposed petttton to contlrm report or the Special 
Master recommending order authorizing Trustees to apply Cor abandonment 
or the Manchester-Newfields, N. H. line. 

Sidney Welnberg 

SW/maw 

Enc. 



IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF MASSACHUSETTS 

In Proceedings For The 

Re organization of a Railroad 

In the Matter of 

BOSTON AND MAINE CORPORATION 

Debtor 

No. 70-250-M 

TRUSTEES' BRIEF IN SUPPORT OF 
MOTION TO ADOPT THE REPORT OF 

R. AMMI CUTTER, MASTER, ON HEARINGS 
CONCERNING PETITION FOR ORDER NO. 159 

Sidney Weinberg 
150 Causeway Street 
Boston, Massachusetts 02114 

Attorney for Robert W. Meserve 
and Benjamin H. Lacy, Trustees 
of the property of Boston and Maine 
Corporation, Debtor 

March 8, 1977 



i. 

Index 

Page 

I. The Findings of Fact Contained in the Report are 
Supported by the Evidence and Should be Accepted • 1 

1. The evidence supports the finding that the 
Debtor will lose at least $28, 000 in 1976 
from operations on the line. . . . . . . . . . . . . . . . . . . . . . . 2 

2. The evidence supports the Master's finding 
that the inconvenience and some additional 
expense which abandonment of the llne will 
cause to the remaining receivers of freight 
on the line did not unduly affect the public 
interest. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 

II. Reply to Objections to Master's Report . . . . . . . . . . . . . . . . . . . . 10 

Table of Authorities 

Cases: 

In re Boston and Maine Corporation, 455 F. 2nd 1205 . . . . . . . 1 
Chicago, M. St. P. & P. R. Co. Abandonment, 342 I. C. C. 

146 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
Colorado v. U.S., 271 U.S. 153 .-.... 9 
N.Y., N.H. & H. R.R. Abandonment, 324 I.C.C. 396 10 
Purcell v. U.S., 315 U.S. 381 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
State of Nebraska v. U.S., 255 F. Supp. 718 . . . . . . . . . . . . . . . 9 
Washington and Old Dominion Users Association v. U.S., 

287 F. Supp. 528 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 
Washington and Old Dominion R. Abandonment - Virginia, 

331 I. c.c. 587 . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . .. .. .. 9 

Statutes: 

Bankruptcy Act 
Section 77 (o) (11 U.S.C. 205 (o)) passim 

Interstate Commerce Act 
49 u.s.c. 1 2 
49 U.S.C. 1 a 11 (a) .....................................• 4, 6 



ii. 

Page 

Railroad Revitalization and Regulatory Reform Act of. 
1976 (P . L. 94-210 ) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 

Federal Rules of Civil Pract ice 
53 (e) (2) ....•......................•..........• _........ 12 

Interstate Commerce Commission Regulatlons 
49 C.F.R. 1121.42 (m) .. . . . .. . .. .. 3 
49C.F.R.1121.42(b) , 4 



-1- 

I. THE FINDINGS OF FACT CONTAINED IN THE REPORT ARE 
SUPPORTED BY THE EVIDENCE AND SHOULD BE ACCEPTED. 

Petition for Order No. 159 was filed pursuant to the requirements 

imposed on trustees of railroads in reorganization by the provisions regard 

ing abandonments of lines of railroad contained in Section 77 (o) of the Bank 

ruptcy Act (11 U.S. C. 205 (o) ). In material part, that section provides: 

"(o). The trustee or trustees, from time to time, shall 
determine what lines or por-tl ons of lines of railroad and what 
other property of the debtor, ii' any, should be abandoned or 
sold during the pend ency of the proceedings in the interest of 
the debtor's estate and of ultimate reorganization but without 
unduly or adversely affecting the public interest, and shall 
present to the judge petitions, in which other parties in interest 
may join, for authority to abandon or to sell any such property; 
and upon order of the judge made after a hearing pursuant to 
such reasonable notice by publication or otherwise as the judge 
may direct to parties in interest, authorizing any such abandon 
ment or sale, but only with the approval and authorization of the 
Commission when required by the Interstate Commerce Act as 
amended February 28, 1920, or as it may _be hereafter amended, 
the trustee or trustees shall take all steps and carry out all 
proceedings necessary for the consummation of any such abandon 
ment or sale in ac co rdance with the order of the judge. " 

The U. S. Court of Appeals for the First Circuit in In Re Boston 

and Maine Corporation, 455 F. 2d 1205, 1208 (1972), decided that 

approval of a Reorganization Court to the vote of trustees of railroads 

in reorganization to proceed with an application for the abandonment of a 

line in a debtor's estate forms part of a three-step process in each step 

of which Section 77 (o) requires that the economic interests of the railroad 

in such abandonment be balanced, or reviewed as to balance, against the 

undue or adverse affect on the public interest resulting therefrom. 



-2- 

"Under the statutory scheme, rail abandonment involves 
the trustees, the court, and the Commission in a three-step 
process. First, the trustees decide whether to abandon a 
line, ba la nc Lng the economic interests of the railroad against 
unduly affecting the public interest. Thereafter the district 
court must determine whether the trustees' declsion is 
justified. Finally, if required by the Interstate Commerce 
Act, Chapter 1 of Title 49, U.S. C., the court-approved aban 
donment is presented to the Commission for its approval and 
authorization. It seems clear to us that if the district court 
is to consider whether the trustees' abandonment request is 
justified, it must receive evidence on all aspects of the statutory 
criteria. 11 

1. The evidence supports the finding that the Debtor will lose 
at least $28, 000 in 1976 from operations on the line. l) 

The Master made the above finding on the evidence submitted by 

the Trustees in satisfaction of the first of the statutory criteria contained 

in 77 (o) that abandonment of the line was warranted in the irt erest of the 

debtor's estate and of ultimate reorganization. The Master's Report 

concedes that the loss may well be greater, but that the Trustees' evidence 

failed to establish any greater loss. 

Two categories of costs which the Trustees offered in evidence 

as deductions against revenues in determining the line's profitability were 

respectively downgraded and eliminated. 

The first category of costs, which the Master downgraded in 

extent from approximately $10,000. 00 to $7,400.00, was the "beyond the 

line costs". These costs are indisputably incurred by a railroad in moving 

1) 
The "line" hereinafter includes both the branch between East Manchester 
and Newfields and the branch between Epping and Fremont, N. H. 
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traffic which originates or terminates on a line proposed for abandonment 

over other lines of the railroad's system. The $10,000.00 cost as a deduc 

tion against revenue to determine the line's profitability would have been 

entitled to full weight prior to adoptlon, on November 1, 1976, of new 

regulations governing the evidentiary methodology of establishing "avoid 

able costs" in abandonment proceedings. 

Ex. 13, Sheet 5. Repor-t, par. 11, pp. 12-14. 
In re Boston and Maine Corporation, cit supra, at 1209. 
41 Fed. Reg. 48520, et seq., November 4, 1976 (the Regulations). 
4;9 C.F.R. 1121.42 (m). 

Because of a lack of data (Rail Form A) to demonstrate beyond the 

line costs in accordance with the formula mandated by the Commission 

in its 1976 Regulations, the Trustees could only establish the costs in 

this category under the old formula, theretofore recognized by the Com 

mission and affirmed by the First Circuit "as properly includable in 

determinations of the line's profitability", although not susceptible to 

precise calculations. As a result of the Trustees' inability to meet the 

requirements of the Regulations and based on the Trustees' evidence as 

to the direct costs incurred by them in thts category, the Master found an 

annual loss of only $7,400 as the beyond the line costs (Report, pp. 12-14). 

The second category of costs on which the Trustees introduced 

evidence, but which the Master totally eliminated in his findings of costs 

in offset of revenues to determine profitability from the operation of the 

line, were those costs which the Trustees must indisputably incur to 

maintain, or restore, the line to safe operating condition at posted speeds. 
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Pr-ior- to t.he adoption by the ICC .of the Regulations, this Court, in other 

abandonment proceedings 11 . . . 
, a owed Into e v id ence and found as a deduction 

against revenues in the determination of a line's profitability, the average 

of the total costs over a 5-year period which would be requi,red to be 

expended to maintain, or restore, the line to a safe operating condition 

at posted speeds. 

49 C. F. R. 1121. 42 {b) A;oidable Co~ts of Providing Service 

provides: 

(b) "Rehabilitation costs shall not be included unless; (1) 
the track involved does not meet minimum Federal Railroad 
Administration (FAA) Class I safety standards. (49 C. F. R. 
Part 213)" ... 

The railroads have petitioned the U. S. Court of Appeals for the 

7th Circuit to review the Order of the Commission establishing the 

Regulations and to set aside the Order in respect to 49 C. F. R. 1121. 42 

(b) (U.S.C.A. 7th Cir. Nos. 76-2283 and 77-1008). Challenge to thts 

section of the Regulations is made on the bas ls that it conflicts with the 

provisions of the Railroad Revitalization and Regu lator-y Reform Act of 

1976 (P. L. 94- 210) which provides "for the inclusion of rehabilitation 

costs as "avoidable costs" if they are "expenditures to eliminate deferred 

maintenance" 49 U.S.C. 1 a 11 (a). Witness Plumer, an engineering 

witness introduced by the Trustees, testified that the cost to maintain, 

b • "close" question to restore, the llne to the Class IF. R.A. or, as emg a , 

minimal standard was approximately -$279, 030. The Regulations would 

require an engineering witness appearing for- a z-a i lr o ad seeking abandonment 
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to testify that he had per m itted oper-at Ions 1 h. h th over a ine on w LC e 

standard of maintenance was below the minimal Class I standard allowed 

by the Federal Railroad Administration before he could expect acceptance 

of costs in this category as an offset against revenue in determining a 

line's profitability. It is apparent that no railroad engineering witness 

can be expected so to testify and, in the hearing on this proceeding, when 

confronted with ihis dilemma, Witness Plumer would only testify that the 

question whether, at that time, the line's state of maintenance met the 

Class I minimal standard was "close". Paragraph 11 of the Master's 

Report, page 15. In this category, the Mas ter- did not credit any rehabili 

tative expense to correct deferred maintenance against revenue produced 

by the line's operation in a determination of the line's profitability on the 

basis that, though "some rehabilitation must be done with promptness, if 

operations are long to continue," it will be postponed as long as possible. 

At the earlier hearing, Witness Berkshire, Trustee's Vice President 

Engineering, testified that the average annual cost to correct deferred 

maintenance on the line by maintaining such line within the minimal Class 

I standard would be approximately $40,000 (Tr. 1-42; Ex. 5). 

Trustees do not contest the Master's findings as being inconsistmt 

with the requirements in these categories established by the Commission's 

Regulations, but offer these elements of costs to establish that the Trustees' 

losses do, indeed, exceed the annual $28,000. 00 loss found by the Master. 

The provisions of 77 (o) that the District Court review the determination 
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of the Trustees to proceed with an application to the Com m i s s ion for 

abandonment of a line and decide, after hearing, whether such determina 

tion was justified has not been amended by Section 1 (a) of the Interstate 

Commerce Act, or the regulations of the Commission adopted pursuant 

thereto. The changes in the regulations regarding the methodology of 

establishing the avoidable costs in the event authorization for a line's 

abandonment is granted were made so that the Commission could establish 

in the abandonment proceeding an annual subsidy which, if provided to the 

railroad applicant upon the Commission's preliminary authorization for 

abandonment, would defer issuance of a certificate of public convenience 

and necessity permitting such abandonment while such annual subsidy 

continued. The exactitude of the amount of loss from the continued 

operation of a line wi ich trustees in reorganization are obliged to prove 

in the proceedings before the Commission so that a subsidy offer may be 

established is not required in the second step of the three- step process 

wherein the District Court need only determine whether the evidence 

submitted at the hearing shows that, on balance of the statutory criteria 

contained in 77 {o), the Trustees' vote to petition the Court for authority 

to apply for the line's abandonment was justified. 

The Master also found that, if abandonment were authorized, the 

f th d bt l-11 realize in salvage approximately $372,000, estate o e e or w 

. $l l3 000 of which would be in land resale values which appr oxlmate ly , 

. 1. d for an indefinite period of time (Report, par. 16-17, might not be r ea i z e 
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pp. 20-21). 

2. The_ evidence supports t he-Ma s te r-t s finding that the incon 
vem enc e and some additional expense which abandonment 
of the line will cause to the remaining receivers of freight 
on the line did not unduly affect the public Lnterest. 

77 (o) requires the trustees to satisfy the second of the statutory 

criteria that abandonment of the line will not unduly affect the public 

interest. The reporl found that the trustees had adequately considered 

this aspect of the statutory criteria and that the evidence supported a 

finding that the trustees' determination on this aspect of the statutory 

criteria was justified. The report found that the Trustees had adequately 

considered any possible alternatives to the line's abandonment, short of 

subsidy which has never been offered, and that no viable alternative was 

available. 

The record adequately supports his finding that shipper demand 

for rail service on the line had sharply decreased (Report, par. 13, p. 17; 

Ex. 8); that there was no substantial prospect of any rail user development 

on the line (Report, par. 14, pp. 17-18); that truck service was available 

to the remaining rail users in the event of the line's abandonment on which 

some of the shippers who would be adversely affected by theline's abandon 

ment already relied for their transportation needs (Report, Par. 14 C, pp. 

18-19). 

Specifically, the evidence showed that, in 1975, 70 of the 81 rail 

cars originating or terminating on the line were generated by customers 
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at Epping, N. H. (Ex. 8). In the first six months of 1976, of the total 

traffic on the line comprised of 35 cars of received traffic, 3,:lc cars were 

received by customers at Epping. 18 of these cars were carloads of 

milled grain received by Merrimack Farmers Exchange (Merrimack) 

from its mill at Concord, New Hampshire at a public delivery requiring 

reloading to trucks and 14 of these cars were shipments of LPG gas to the 

storage tanks of Home Gas Company on their private siding. Home Gas did 

not appraise its interest in these proceedings sufficient to warrant affording 

a witness to show that the proposed abandonment unduly affected Home 

Gas Company's interests in continued rail service to Epping. 

Whatever weight would otherwise be given to Home Gas Company's 

representation of the public interest In continued rail service to Epping 

should be discounted. 

Chicago, M. St. P. & P. R. Co. Abandonment, 342 I. C. C. 
146, 152 

The report found that Merrimack could serve its customers 

in the Epping area either by taking rail delivery of the milled grain at 

Exeter, N. H., eight miles away, or by trucking the milled grain after 

rail delivery at Exeter in its own trucks to its store at Epping. Merrimack's 

Witness, Bruno, its Mill Manager, testified that at least 50% of the milled 

grain was shipped for warehousing purposes only to its Epping store and 

that approximately 80-90% of the supplies to the Epping store were received 

by truck (Tr. 3-70). He could not substantiate the claim made on the 

computations of others in Merrimack's employ that Meri-imack 
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would incur approximately $250. 00 tnore in transportation costs per 

carload if it deli1rered the m[H d d . 
e pro uct.s from Concord to Eppmg 

by its own trucks (Tr. 3-60) but, at any event, it would be able to pass 

o; the additional costs to its customers (Tr. 3-61). 

The i.nsolvency of the applicant in petit,ons to the Reorganization 

Court for approval of the Trustees• decision to apply for abandonment 

of the line increases the weight which ought to be assigned by the Reorgan- 

ization Court to the interest of the debtor's estate and requires protestants 

to the abandonment to offer to the Reorganization Court pr-oof of their 

reliance on the freight service sought to be abandoned and the adverse 

affect such abandonment would have on their business and the public interest 

sufficient to offset the added weight that the insolvency of the debtor suggests 

should be attributed in favor of abandonment. Such offsetting proof must be 

of a more persuasive nature than that required of protestants to abandon 

ments in proceedings under Section 1 (18) of the Act where protestants 

are not required to meet proof of a dire financial need of an applicant in 

reflection of its interest in a line's a15andonment. 

C 1 d U S 271 u. s. 153, 168-169 (1925) o ora o v. . •, 

Purcell v. U.S., 315 U.S. 381, 383-385 (194.1) 

k U S 255 F. Supp. 718, 721-723 (1966) State of Nebras a 17• • ·' 

. d Old Dominion Users Association v. U.S., 
Washington an528 531-534 (1968) 
287 F. Supp. , 

d Old Dominion R. Abandonment - Virginia, 
Washington an 97-598 (1£<68) 
331 I. C. C. 587, 5 
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"The dire financ· 1 d' . 
h. 1 . ta con LtLOn of the railroad is a factor 

w Le 1 outwetghs c cns Id t· . · L era Lons of public convenience and 
necessity for the l in 1 •• • • . e s con,muatLOn. Not only is the applL- 
cant's fmancial po ·t· h . . St LOn sue that tt cannot be expected to 
r-i sk operating such a margina 1 line in the absence of real 
prospects for a significant increase of business but the 
benefits to be <rained b ·t th · ' • o Y L . rough savrngs and salvage upon 
it s a?andonment will be of considerable importance i.n pre 
servmg more essential rail transportation in southern New 
England. In determining the issue of public convenience and 
necessity, consideration must be given to the needs of the 
public using the entire facilities of the railroad as distinguished 
from the relatively few actual users of the line to be abandoned." 

N. Y., N. H. & H. R.R. Abandonment, 324 1. C. C. 396, 
403-404. (1965) 

It is submitted that the record adequately supports the Mast e r ' s 

conclusions to the effect that the Trustees have maintained their burden 

of proof on the statutory criteria mandated by 77 (o] of the Bankruptcy 

Act regarding their justification in determining to seek the abandonment 

of the line. 

II. Reply to Objections to Master's Report 

The first objection of the State of New Hampshire (State) to 

the Master's Report is directed to the admission of Ex. 12 into evidence. 

In paragraph 6 of the Report, the !\iaster states that Ex. 12 was admitted 

only as establishing the facts (a) that the matter was again considered by 

the Trustees, (b) that the documents referred to in Ex. 12 had been 

furnished to the Trustees (at the time their vote was taken) and (c) that 

the vote quoted in Ex. 12 had been adopted. The testimony of Witness 

Parks, associate of the Counsel for the Trustees, supports the adm i s s ion 

of this exhibit as a memorial of the deliberations of the Trustees on the 
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statutory cr tter ta for the Hmited pur-po s e s for whtch the Master admitted 

the exhibit into evidence (Tr. 3-3 to 3-17). 

The burden of proof as to the extent of additional cost to shippers 

of using alternative methods of tr an spor tatton, urged as Objection 4 to 

the Master's Report by the State, shifted to the State after Trustees had 

introduced evidence estimating SL1ch additional cost as minimal (Witness 

Rourke, Tr. pp. 3-23 to 3-35). State utterly falled to prove that the 

extent of additional transportation costs to shippers in the event of the line's 

abandonment exceeded Witness Rourke's estimate that such additional costs 

were minimal and would have little, if any, affect on their competitive 

positions. 

Objection No. 5 points to the negative tenor of the Master's 

finding contained in paragraph 22 (misnumbered paragraph 23 in State's 

objection) that the record contains no indication that the Trustees have 

not taken the public interest into account, both in 1973 and upon r-ecoristder-a-" 

tion of the problem in 1976. Exhibits 1 and 12 show that the public interest 

question was presented to them in the staff memoranda which they had 

before them when they v ot ed to abandon the line on December HJ, 1972 

and when they affirmed their decision in 1976. Their conclusion contained 

in Ex. 1 that the abandonment would not unduly or adversely affect the 

public interest, affirmed by their 1D76 vote (Ex. 12), support an affirma 

tive expression on the issue, but the Master was only requ.Lred to find 

that the record did not support the opposite view. 
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"But there is no prohibiho,n against their reliance on. 
the analyses and recommendatfons of corporate officers, 
as was the case here. 'It is assumee! that the trustees 
exerted their independent judgment. The plenary Judicial 
hearing and determination, with the burden resting upon 
the petitioning trustees, provide sufficient protection 
against erroneous conclusions without undue scrutiny of the 
mental processes of t ru ste e deliberations." 

In re Boston and Maine Corporation, cit supra at p. 1208 

The remaining objections go to the weight of the evidence on 

which the Master made his findings. The evidence supports the Master's 

findings on the issues of fact to which the objections are made. They 

should be adopted by the Court as not clearly erroneoLts., 

F. R. C. P. Rule 53 (e) (2) . 

. For the foregoing reasons, petitioners submit that the facts 

found by the Master, 'his conclusions and recommendation, all as con 

tained in his Report, dated January 21, 1977, should be adopted. 

Respectfully Submitted, 

Robert W. Meserve and Benjamin H. 
Lacy, Trustees bf the property of 
Boston and l\'la ine Corporation, Debtor, 

By ,their a Horney, 

' r 
, ,: I ; f .•'..:..--i. (··, -(. tL~ ·-~ ... \ l \.. ._._._,._.·l~.._, j __ 

S.ldnev~\iV dinberg _,,,.-\ 
J., ' \ 

150 Causeway Street \ j 
Boston, Ma saac hus ett sDz l Id 

Dated: March 8, 1977 



Mar-ch 14. ltl'l'l 

Bon. R. Amml Cutter 
82 Sparks Street 
Cambrldfte, MA. O:.U38 

Re: Petition tor Order No, 159 

Dear Judge Cutter: 

Eaclosed hereto please find a copy of the Truateee1 Brlet 
in J11tpport of thelr motl1,1n. to adopt your Repqrt in the abo-we-captloned 
matter. 

Itespect!lally, 

Sidney Weinberg 

SW/maw 



A1tguat 11. 18'17 

llr. C. W. !.lulcab,y, Jr. 

Re: Statua ot Petitions ror Abandonment A1dho.rlzatlona • 
Motions to Conflrm (Adopt) Reports of Special !.'I.aster 
R. Amml Cutter 

My records do not Indicate that soy orders have lsaued from 
the Reorganlu.tlon Court •,,n the Collowlng: 

Petltiontor 
Or4er No. 

159 

Line or Lines 

E. Manchester to 
Newllelds, N. H. 

Status 

160 

198 

Bennlogkn t.:> Hllls 
borough. N. B. 

Townsend, Ma. to 
Greenville, N.H. 

Acton to Maynard, Ma. 

Northampton to Hard 
wlek, Ma. 
(Wheelwright Branch) 

303 Portlon or Marlboro, Ma. 
B ranch in Marlboro 

Molton opposed by State or 
New Hampahlr-e, Heard 
by Judge Murray on March 9, 
1977. No order t-.ae Issued, 

Reports of J11dge Cutter filed ln 
Court on February 9, 'Hl77 
and May 31, Hl77. Form or 
motlon submitted to you on 
June 10, 1877. 

Report of Jradge Cutter filed in 
Court on April 4, 1977. Form 
of motion submitted to you on 
April 11, 1977. 

Report of Judge Cutter rued ln 
Court on May 31, 19'l'l. Form 
of motion submitted to you on 
June 10, 1977. 

Sldncy Weinberg 

SW/rnaw 



MULCAHY & MULCAHY 
306 DARTMOUTH STREET 

BOSTON, MASSACHUSETTS 02116 

CHARLES W. MULCAHY (1918-1970) 
CHARLES W. MULCAHY, JR 

ROBERT G. PARKS September 22, 1977 

Austin W. Jones, Chief Deputy Clerk 
U. S. District Court 
U. S. Courthouse and P. 0. Bldg. 
Post Office Square 
Boston, MA. 02109 

Re: Boston and Maine Corporation, Debtor 
No. 70-250-M 

.._REA COOE 617 482-739S 

Dear Austin: 

Enclosed herewith are four motions to confirm reports 
of Special Master Cutter relative to line abandonments. No 
objections to these reports were filed and entry of the orders, 
without hearings, would seem to be appropriate. Please see to 
their entry and return copies of the orders to me so that the staff 
may proceed with the applications to the I. C. C. 

If you have any questions, feel free to call me. 

Very truly yours, 

I 1 

Robe rt G. Parks 

RGP/maw 

Enc. 



' i 
0RH AND RENO 

Duou:v W. 0Rn 
ROBERT H. RCNO 
C1-1>, ..iLt:S H. TOLL,JR. 
M.S:-LCOLM t--fcl.ANE 
JOHN W. BARTO 
ftONA,LD L SNOW 

CHARLEf, F, LCAI-IV 

RI CHARO B. COUSER 
LEO 8 LIHO,JR 
NCIL F. c.-.sr.-.1..00 
MARV SUSAN GALWAY 

WILLIAM l, CHAPMAN 
HOWARD M. Mon·IITT 
WIU.IAM 8. ROBERTS 

PROl'"CS!llONAL AS.'JOCIATION 

9S NORTH MAIN STREET 

CONCORD, NEW HAMPSHIRE 03301 
P. O. Box 709 

TELCPHONE 
AREA CODE 603 

224•2.38\ 

December 1, 1977 

Sidney Weinberg, Esquire 
Attorney for the Trustees of the 

Property of Boston and Maine 
Corporation, Debtor 

150 Causeway Street 
Boston, Massachusetts 02114 

Re: In the Matter of Boston and Maine Corporation, Debtor; 
U. S. District Court for the District of Massachusetts 
No. 70-250-H; Petition for Order No. 159 - Abandonment 
of line between Hanchester and Newfields, including the 
Fremont Branch, New Hampshire 

Dear Mr. Weinberg: 

Has Judge Murray made an order relative to the proposed 
abandonment of the above-mentioned line? If he has, please 
send me a copy of it. 

Sincerely, 

.CL(., __ ._..._;--r.: 
CharleS H. Toll, Jr. 



UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

In the Matter of , 

BOSTON AND MAINE CO:ftPORATION, 

Debtor 

In Proceedings for 
the Reorganization of 
a Railroad 

No. 70-250-M 

Hearing on Petition for Order No. 159 

SUPPLEMENTAL BRIEF OF STATE OF N"EW HAMPSHIRE 

John T. Collins, Esq. 
Sherburne, Powers & Needham 
Special Counsel to the State of 

New Hampshire 
One Beacon Street 
Boston, Massachusetts 02108 

Dated: 'December 6, l!J76 



UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

In the Matter of 

BOSTON AND MAINE CORPORATION, 

Debtor 

In Pr-oceedlngs for 
the Reorganization of 
a Railroad 

No. 70-250-M 

Hearing on Petition for Order No. 159 

SUPPLEMENTAL BRIEF OF STATE OF NEW HAMPSHIRE 

INTRODUCTION 

The point of this Supplemental Brief is not simply to indicate 

further flaws in the Railroad's presentation so that a third hearing can be 

held at which the Railroad can introduce evidence of further deliberation 

on the part of the Trustees and a fifth set of figures. The point is to 

show that the Trustees have not and are disposed not to consider adequately 

the public interest nor alternatives to abandonment and that the figures 

presented by the various departments of the Railroad to justify the con 

clusions already reached by the Trustees are just not reliable. 



, 
Furthermore, the c •d onsi eration of effects of di sconttnuance 

of rail service upo th bl" n e pu 1c by the traffic department of the Railroad, 

which furnished the basis for the petition, was far from adequate and 

was contradicted by the shippers on the line. 

I. THE TRUSTEES' MEETING OF SEPTEMBER 21, 1976 

Evidence of the Trustees' Meeting of September 21, 1976 

was sub~itted by way of a purported "excerpt from the minutes" of that 

meeting (Exhibit 12) which purported to be certified by the Secretary to 

the Trustees. The Secretary did not testify to authenticate the "minutes". 

There was no authentication of the paper. It was not admissible. The very 

document was hearsay and it contained further hearsay. It was not prepared 

"ante litem motam" and was further Inadmtss ible', It was admitted over 

objection (Tr. 3-5). It showed the Trustees' actions to be based upon a 

statement of Mr. Dustin that the line was losing $50,000 per year. 

Mr. Dustin was not produced at the hearing. Counsel could not test his 

conclusions and none of the several sets of figures at various times 

submitted in support of the abandonment conforms to Mr. Dustin's. 

Exhibit 12 shows no bona fide discussion of the public interest but merely 

a proforma recitation in the vote itself, obviously drawn by counsel, to 

the effect this time that all "i"s had been dotted and all "t"s crossed. 

The testimony of Witness Parks on this subject is defensive and 

indicates no real consideration relating to the public interest and alternatives 
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to abaudon:ment other than the :mere conclusions stated in the certificate. 

When asked what discussions lead to these conclusions, 

Mr-, Parks answered: 

"I don't have total recall of every word that 
was said" (Tr. 3-8) 

"I can't remember exactly what was said 
and in what,order .... " (Tr. 3-8) 

"I don't recall specifically him saying what 
the source was, if he did at all." (Tr. 3..:9) 

"because my recall isn't total in this regard" 
(Tr. 3-10) 

"I can't remember what words they used" 
(Tr. 3-11) 

This was not in response to questions asking for a word by word or total 

recall of what was said. This was in response to questions which time 

afte.r time indicated that the questioner was not looking for specific 

wording but merely whether there was discussion of facts, as distinguished 

from conclusions, about tbs public interest (Tr. 3-9 through 3-11), the avail 

ability of alternatives (Tr. 3-12) or efforts to stimulate business (Tr. 3-12). 

Mr. Parks did testify that these matters were usually discussed in meetings 

relating to abandonments but not with respect to the subject matter hereof 

(Tr. 3-9 through 3-15). The efforts of counsel to testify through Mr. Parks 

to supply the missing facts is classic (Tr. 3-16). 
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II. THE TRUSTEES' FIGURES ARE UNRELIABLE 

The State's original Brief pointed out that the Railroad's 

cost studies were not only not in compliance with Federal Regulations 

but that the maintenance of way costs projected for given years at 

earlier dates varied wildly from what actually took place; that those 

projected at different times varied greatly from one to another and that 

they can't all be right. It is sometimes suggested that the cost figures 

are what they are and that counsel for the State might accept them in the 

interest of saving time. Counsel for the State is not privy 

to all of the facts contained in the Railroad records but can only probe at 

suspect items. Nevertheless, every time he probes, he finds figures 

were concocted based on erroneous assumptions (Tr. 1-67, 1-68) 

or that they contain simple but significant clerical errors (Tr. ~-109). 

Prior to the second hearing, counsel for the State agreed to question only 

the cost figure for Signals and Interlockers, choosing that item because 

it was the largest single maintenance of way cost factor. It was over 

stated by about 60% (Tr. 3-110). If corrected to reflect the proper Signal 

costs, the Railroad figures contained in Exhibit 13 show a six-months 

actual out of pocket cost of about $11,000 - which, if doubled, is close 

to $22,000 per year rather than the $50,000 given to Mr. Dustin and the 

Trustees, and what confidence have we that this figure is correct? 

Isn't there some point where the Trustees' figures as a whole lose their 

credibility? 
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Computing profit or loss on the basis of "rehabilitation" costs 

is only an exercise in a.rithmetic, It is otherwise meaningless for, as we 

have seen reviewing figures submitted earlier, "rehabilitation" while 

desi.rable in prior or current years could be safely postponed but "next 

yenr-" the work is absolutely necessary. The whole concept of attributing 

projected maintenance of way figures resulting from deferred maintenance 

to the total costs which must be justified by the revenues in any given year 

only appears to be reasonable in view of traditional I. C. C. accounting rules. 

!t makes no sense in a sincere effort to determine the wisdom of abandoning 

a line (Tr. 3-168-169), 

On November 5, 1976, the Interstate Commerce Commission 

served an Order dated October 29, 1976, adopting Regulations, "Abandon 

ment of Railroad Lines and Discontinuance of Service", 49 C. F. R. Part 1121. 

Section 1121. 42, Avoidable Costs of Providing Service, in subparagraph b., 

states clearly that rehabilitation costs shall not be included as avoidable 

costs unless the track does not meet Class I standards or unless a 

subsidizer requests a higher degree of maintenance. The Railroad is, 

right now, in Class I condition (Tr. 1-38), although it might be "close" 

(Tr, 3-147). 

Note, finally, in Exhibit 13 the unwillingness of the Railroad to 

accept the obsolescence of the "50% off line cost formula" and the irony of 

sugge sting that the Federal Regulations should be disregarded in this respect 
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but followed in respect f · • , 
, 0 computmg a 'return on investment." of 8. 3% 

as an additional cost. Imagine the application of that concept to the Railroad 

as a whole, 

rn, THE RAILROAD'S EVIDENCE OF THE EFFECT UPON THE 
PUBLIC OF THE PROPOSED ABANDONMENT WAS INSUFFICIENT 

The Railroad's Sales Manager for Manchester, New Hampshire, 

made what was said to be an "analysis of the effect on the competitive 

ability of these companies (the shippers on the line) in the event this line 

were abandoned." (Tr. 3-23). 

This turned out to be a "study" consisting of measuring the 

mileage to the location of each shipper from Manchester and applying that 

to his "personal knowledge" of the companies in the area, which thus gave 

him some "feeling" as to whether the additional cost would render the 

shipper "non-competitive". (Tr. 3-25, 3-26). 

In the first place, whether the shipper is rendered non-competitive 

is not the beginning and end -of the effect upon the public, The shipper 

either absorbs the additional cost, in which case he is hurt, or he passe s 

it on to the customer. The Sales Manager's experience in no way qualifies 

him to draw conclusions about these effects and he made no effort to 

determine the underlying facts. 

As to R. C. Hazelton Co,.; Mr. Rourke could only "estimate" 

the relative costs upon which he based his conclusion (Tr. 3-26). He knew 

nothing about loading or unloading (Tr. 3-26, 3-27). 
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As to Jasholka Mr R k h . ------'' • our e ad no cost information but 

he "felt" that J h lk , · · .· · 
as O a s competitive situation couldn't be adversely 

affected because Jasholk h d 1 · · a a a ready shown a wi ll ingne s s to come to 

Manchester to save two or three days (Tr. 3-27). This non-sequitur 

constituted his "study" as it related to this shipper. 

As to Merri:tnack Farmers Exchange, he "felt" that since 

there was no competition, the loss of rail service could not make the 

Exchange non-competitive (Tr. 3-30). Now, there is an analysis of 

the public interest. 

As to Home Gas, again there was no evidence as to the 

additional cost (except on cross-examination, where it appeared to be 

$300 to $400 per week (Tr. 3-53)), but merely an inference that, since 

Home .Gas ' competition had to use truck, it's only fair for Home Gas to 

lose rail service too (Tr. 3-31, 3-32). 

As to W. S. Goodrich, there was an acknowledgement that 

"this would increase their cost of operation" (Tr. 3-33). Nothing more, 

except on cross-examination (Tr. 3-52). 

As to J. F. Brown, he didn't state on direct examination the amount 

of the additional cost, just a feeling that Brown's competitive position would 

not be injured to any large extent. He really had no knowledge of what 

J. F. Brown received at Epping from which he could figure the additional 

cost (Tr. 3-53, 3-54). 
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~ the Trustees had any information about the effect of the 

abandonment upon the public interest before them at the Septembe; 21, 

1976 Meeting (other than counsel's draft of the Vote itself), 

it could not have been more than the foregoing unless it is presumed th~t 

a more thorough study was presented to the meeting than what was presented 

at the hearing. 

IV. IN THE FACE OF ADVERSE EFFECTS UPON THE PUBLIC BY 
VIRTUE OF ADDITIONAL COSTS, THE TRUSTEES GAVE 
INADEQUATE CONSIDERATION OF ALTERNATIVES TO ABAN 
DONMENT 

Despite the evidence of additional costs of trucking to the 

shippers on the line, educed from Mr. Rourke on cross-examination and 

from Witnesses Bruno (Tr. 3-56) and Cummings (Tr. 3-79), there was 

no consideration given to alternatives. 

The Trustees did not consider raising rates or requiring the 

;payment of an "arbitrary" by shippers which might keep their costs down 

but still make the service compensatory to the carrier (Tr. 3-12). 

They did nothing to stimulate business on the line nor even discuss it 

except perhaps "retroactively" and at other meetings relating to other 

lines (Tr. 3-13). They did not consider the reduction of costs, for 

example, by replacing the signal method of protection by a "stop and 

protect" method, which might have saved the largest simple maintenance 

of way expense (Tr. 3-116, 3-120). 
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~uch consideration never came up at the Trustees' Meeting for, 

if anything is clear on this record, it is that the Trustees were pr'edisposed 

to abandon this line and that all studies. including those which were produced 

following the first hearing. were merely exercises in support of the 

Trustees' conclusions rather than empirical examinations aimed at 

determining whether the Debtor's Estate and the public in general would 

be served by the proposed abandonment. 

CONCLUSION 

For the foregoing reasons the Petition for Order _No. 159 should 

be denied. 

Respectfully submitted. 

~kL, 
7---=----:=:-~--- n T. Collins 

Sherburne, Powers & Needham 
Speeial Counsel to the State of 

New Hampshire · 
One Beacon Street 
Boston, Massachusetts 02108 
(617) 523-2700 
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/ Comments of State of New Hampshire on Draft Report 

Statement of Past Proceedings, Paragraph 3. There was no evidence offered 

in explanation for the delay. We are all aware of the heavy docket of the 

Federal District Court, Judge Ford's illness and demise (Tr. 21-22, 70) 

and of the limitations upon the resources of the Trustees in progressing all 

legal matters which have arisen in the course of reorganization. There is 

nothing in the record to suggest than an open mind on the possibility of 

industrial growth or the reduction of maintenance of way costs were~ 

for not pressing the abandonment. The only person who had an open mind on 

this question was straightened out at an early date (Exhibit 1, Sheet 13). 

The reduction in maintenance was the result of the delay, not its cause. 

Findings, Paragraph 7. suggests that cost projections as to results for 

future periods, for example, those set forth in 1972 and 1973 submissions, 

like any estimates were a bit off the mark. It is requested that a finding be 

made as to the. extent that they were exaggerated, $395,000 vs. $21,000 

(Tr. 67), $137,935 vs. $21,000 (Tr. 68). This was said to be the result of 

"somewhat erroneous" assumptions. It is requested that a finding be made 

that at the time maintenance of way cost figures were being prepared for 

submission to the Federal District Court in an abandonment proceeding 

. based upon a dramatic decrease in traffic (Exhibit ·1), the chief engineering 

officer of the Debtor was supplying his figures based upon the assumption 

that traffic on the line was going to increase (Tr. 79). 
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Findings, Paragraph D, 

Alt~ough there is mention in paragraph 9 of the fact that Exhibit 13 

was revised after the hearing, I find no reference to the fact that 

Exhibit 13 as it was originally submitted contained a substantial error 
' ' 

in its most significant component; that Exhibit 13 as originally submitted 

was the basis for the Trustees' Vote of September 21, 1976 (Exhibit 12) 

and for the advice of the Railroad President to the Trustees that the line 

was "losing in the order of $50,000 per year, net". The fact was that the 

error in the figure for Signals and Interlockers was brought out at the hearing 

(Tr. 3-109) on November 1, 1976. Exhibit 13 was later cleaned up and 

r-e subrrritted without any consideration by the Trustees of the correct information. 

This is relevant in respect to the Master's finding in paragraph 22 that 

"although I am of the opinion that the estimate of losses from the two 

branches presented to them in 1973 and 1976 were overstated, they have 

.reached their decision after opportunity to consider essentially all the 

evidence presented to me, and to have that evidence analyzed for them by 

the Debtor's staff". 

The evidence which was presented to the Trustees in 1973 was completely 

discredited and contradicted by that produced in 1976. The evidence and 

.analysis of Debtor's staff upon which Trustee ·Meserve based his 1973 

decision ("the information reflected in the memorandum of lViarch 28, 

as to actual expenses of continued operation ..... " Exhibit 1, Sheet 1;2) 

showed an annual loss 4. 5 times greater than that found by the Master. 

The evidence and analysis of Debtor's staff upon which the T'r-ust ee s based 

their 1976 decision showed losses $22,000 in excess of that found by the Master. 
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Paragraph 10 of the D 'r .' . 
. rat Report fai.l.s to deal with the thrust of Section IV 

of 
th
e State's Supplemental Brief. The point is that the Trustees did not 

give anything b t 1. . u 1P service to alternatives to abandonment. The possibility 

of substitutin II t , · g a s op and protect I method of protection for a system which 

· was costing $14,000 per annum ($172 per car!) was used only as an example 

of alternative.s the Trustees might have considered buf did not. The question 

was not whether the Trustees were unreasonabie in not having sought 

permission of the New Hampshire Department of Public Utilities to change 

the method of protection while the proceeding was pending (three. and one-half 

years), but whether this or any other alternative to abandonment had been 

cons ide re d, (Reducing speed was not considered as an alternative to abandon 

ment but only as a method of reducing losses while abandonment was pending.) 

In Paragraph 19, reference is made to there having been no reliable 

indication that the State would enter into a rail service continuation subsidy 

arrangement. Of course, the whole scheme of Section 402(c)(2) of the _RRRA 

(as amended by 802 of the RRRA) is that federal assistance to States for 

subsidies is available after a line has been abandoned. The State is involved 

actively in making such arrangements on 'Lines which have been already peen 

abandoned by the Boston and M~ine and the Maine Central' and only longer 

range planning involves the line which is the subject matter of this case. 

The longer range planning in considering the subsidization of this line involves 

the obvious observation that the line can only be operated if a connection can be 

made at Manchester and at Rockingham Junction. The proposed abandonment would 

., 
' 
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fru
st
rate that opportunity. Paragraph 19 deals with this problem by finding 

that even with the con t· . - 
nee ion, short line operations would be unattractive. 

With no evidence as to th t . . · 
_ e cos s of such a short-line operation or the 

availability of subsidy, it is difficult to find a basis for that finding, a finding 

which might ultimately preclude such a subsidized short line operation; 

nevertheless, other findings of Paragraph 19 referred to below may resolve 

that problem if they are clarified. 

Paragraph 19 includes, parenthetically, a finding that the three miles of 

track east of Manchester is "really part of the Manchester rail yards". 

The significance of this characterization is not clear. If it constitutes a 

finding that this portion of the track is a spur, industrial team, switching 

or sidetrack (which are exempted 1• from the ICC's jurisdiction and subject 

to State regulation), we would appreciate a more clear indication. (We are 

more confident that a finding has been made with that one-fourth mile of 

track west bf Rockingham Junction will be a "switching" tr-ack.} 

If the significance of the Manchester end being part of the "yards" is not 

that it is a spur, industrial team, switching or sidetrack, but that it is part 

of the "terminal facilities" under Section 3(5) of the Interstate Commerce 

Act, a finding to the effect would be helpful to future rail ,planning. 

1. Originally exempted under Interstate Commerce Act, Section 1(22). 

The exemption was omitted by oversight from Section 1(18) as amended b) 

the HllBl~A. It \\'D.:3 r-c st oi-cd by I'. L. ll-1-555, enacted on October- I[), ll!7G. 

I, 
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March 7, 1979 

Ms. Pamela C. Wilbar 
c/o Stuart Cullum 
Mayflower Point 
Orleans, Massachusetts 02653 

Re: Abandonment, E. Manchester to Newfields, N. H., 
including Fremont Branch 

Dear Ms. Wilbar: 

B&M leases approximately five (5) acres of land in the 

vicinity of Fremont Station to New Hampshire Pulpwood Co., Inc., 

terminable upon 30 days notice. 

Judge Murray has not yet authorized B&M to apply to the 

ICC for the abandonment of the line. 

Very truly yours, 

Sidney Weinberg 

SW/m 
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April 5, 1978 

C. W. Mulcahy, Jr.: 

Re: Petition for Order No, 159; Abandonment, Manchester to 
Newfields, N. H., including Fremont Branch, Petition for 
Order No. 198; Abandonment, No. Hampton to Hardwick, 
Mass. (Wheel Wright Branch) 

As I have advised you earlier, Judge Murray has not acted on the 
above proposed orders. Copies of the forms of orders submitted to the 
Court are enclosed. The report of the Special Master on Petition for Order 
No. 159 was opposed by the State of New Hampshire. There was no oppo 
sition to the Master's recommended report on Petition for Order No. 198. 

The staff is preparing both these abandonments for submission to the 
Commission under the new abandonment regulations. I do not believe that 
B&M will be prepared for an application to the I. C. C. before June 1, 1978. 

In the absence of some expectation that Judge Murray will rule on 
these petitions prior to June 1, 1978, do you recommend that we file app li 
cation with the Court under Rule 8-512(a) of the Bankruptcy Rules? Is such 
procedure barred by the £act that hearings on both these petitions have been 
held by the Court? 

_/ 

SW/jmr 
Encs. 



MEMORANDUM 

TO: Alan Dustin 

Charles W. Mulcahy, .Jr . 

DATE: 

RE: 

May 31, 1979 

East Manchester--Newfie lds Abandonment 
Petition for Order 159 

At a conference with ,Judge Murray yesterday he stated that he would like to 
act upon the subject petition, but that he was worried about the length of 
time that had transpired since ,Judge Cutter's decision--particularly with 
regard to the public interest question. 

He suggested that a current memorandum be prepared for the Trustees con 
sideration bringing an up-to-date figure on the valuation, traffic and information 
on public interest (both public and private). Based on such a review he 
indicated that he thought the record should contain a vote of the Trustees re 
affirming their earlier decision to abandon. 

Following such a vote he requested that a petition to reopen the record should 
be filed with the Court to include this suoolementary data. 

I believe that the suggestion emanates from his desire to have a record in the 
case which cannot be deemed incomolete by the Court of Aooeals. 

Would you kindly have prepared a current review by the staff along the lines 
suggested above and have it included in the next Trustees Agenda for their 
consideration. 

Sincerely, 

Charles W. Mulcahy, .Jr . 

CWMjr:mno 
Copies: Messrs. Lacy, 

Meserve and 
~ Weinberg 
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June 15, 1979 

·- ":---- 
, :-'-;~,;..., 

To: D. J. Hughes 
S. B. CaUU:c,rd· 
M. V. Smith 
E. ;J. Marrs 

-- --~ ~.;/, -- .·•.:,·-·- .. 
- -_ ·,. ;_"-.:.?~. 

Re: Abandonment, E. l\,lauchester to 
Newfields (Bockingham JunctlQn), 
New HampshL--e 

Jadge J.Vlnrray bas askl!!d for an update or revenue and cost data 
on tbls branch prior to rullng on authority to pr-ceeed before the I. C. C. 

Would you kindl;y prepare such update for the years 1977 and 

1978 and tlrst four (4) months or 1979, together wlth comments on 

customer demand for continued service ,i.:nd alternate transportation 

modes available. net 11.quldatlon value and rehabilitation costs. 

S. Weinberg 

sw/mon 

cc: A. G. nusti11 
c. W. Muicahy, Jr. 



~ '.Jt1 
✓-; 'vJ - 
'l1"' I June 18, 1979 

Mr. J. J. Nee: 

I am enclosing a copy of a letter from Mr. Mulcahy 
discussing the East Manchester to Newfields abandonment. 

By copy of this letter, I am requesting all departments 
to submit up-to-date information to your office so that a 
memorandum can be prepared for the Trustees' consideration. 

A.G. Dustin 

cc: P. W. Carr 
S. B. Culliford 
D. J. Hughes 
M. V. Smith 

Provide up-dated information to Jack Nee as soon as 
possible so that we can move forward on this abandonment. 

A.G.D. 



F"<OM: 

DATE: 

RE: 

MEMORANDUM 

Alan Dustin 

Charles W. Mulcahy, -Jr. 

May 31, 1979 

East Manchester-Newfields Abandonment 
Petition for Order 159 _, 

At a conference with -Judge Murray yesterday he stated that he would like to 
act uoon the subject petition, but that he was worried about the length of 
time that had transpired since .Judqe Cutter's decision--particularly with 
regard to the public interest question. 

He suggested that a current memorandum be prepared for the Trustees con 
sideration bringing an up-to-date figure on the valuation, traffic and informatfon 
on oublic interest (both public and private"). Based on such a review he 
indicated that he thought the record should contain a vote of the Trustees re 
affirming their earlier decision to abandon. 

Following such a vote he requested that a petition to reopen the record should 
be filed with the Court to include this supplementary data. 

I believe that the suggestion emanates from his desire to have a record in the 
case which cannot be deemed incomolete by the Court of Aooeals. 

Would you kindly have prepared a current review by the staff along the lines 
suggested above and have it included in the next Trustees Agenda for their 
consideration. 

Sincerely, 

Charles W. Mulcahy, .Jr- , 

CWMjr:mnp 
Coples: Messrs. Lacy, 

Meserve and 
Weinberg 

I 

J 
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June 21, 1979 

Messrs~ S. B. Culliford 
D. J. Hughes 
M. V.- Smith 

E. J. Marrs 
E. E. Leblanc 

We have been asked to prepare certain Revenues and Cost Data 
for East Manchester - Newfields Abandonment no later than June 27, 1979. 
We will need the following information for the first foux months of 
1979 and the prior two years to enable us to prepare data as follows. 

Transportation 
Time and mfiles on branch of locals servicing branch, a split 
of Engine and Train Crew wages chargeable to branch. 
Estimate for subsidy year, 

Traffic 
Revenues for the period 
Estimate for subsidy yea:r. 

Engineering 
Attached - Maintenance of Way expense May l, - Dec. 1977 - 
develop expense for Jan. - April 1977 to make a complete year. 
We have 1978 and 1979 expense but will need an estimated 
subsidy year. 
Rehabilitation Cost. 
Net Liquidation Value. 

Law 
~operty Truces for the periods. 

Estimate for subsidy year. 

Real Estate 
Income from rents on branch. 
Estimated rents for subsidy year. 

;fc.~ 
R .. C. Welch 

cc: Mr. P. W. Carr 
Mr. S. Weinberg 

RCW/pcb 

' ' 
( "- , ('~--~ . 
' I 

/'I .. ,t, .. {_J '1 ) I \ < 

I I (/ ., Iv·/, .,,.., .. , 
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June 26, 1979 

Re: Abandonment, E. Manchester, NH to 
Newfields (Rockingham Junction), 
New Hampshire 

In response to your letter of June 15, 1979, and Mr. Dustin's letter of June 
18, the following is submitted to support your petition to be filed with the 
Trustees and the Court. 

The revenue data for 1977, 1978 and four months of 1979 is attached on a 
separate statement. 

There is not any traffic forwarded, statistics reflect all received traffic 
and it would appear, based on the previous two (2) years and four months traffic 
that business in 1979 and ensuing periods would remain somewhat constant. 

cc: o.J. HUghes 
S.B. CUlliford 
E.J. Marrs 
P.w. Carr 
R.C. Welch 
R.E. Hill 



( Four Months) 

1977 1978 Jan--AEril, 1979 

B&M Gross B&M Gross B&M Gross 

Station Cars Tons Revenue Cars Tons Revenue Cars Tons Revenue 

Received 

East Manchester, NH l 33 $ 1,003 14 391 $ 8,717 2 60 $ 1,290 

Raymond, NH 2 162 1,141 5 404 3,539 6 491 4,156 

Epping, Nii 43 1375 11,817 23 887 ~ ~ 339 3,084 

Totals 46 1570 $13,961 42 1682 $18,991 14 890 $ 8,530 



- Consignees. 

E. Manchester, NH 

R.C. Hazelton 

Commodities 

Tractors 

1977 
Carloads 

1 14 2 

Raymond, NH 

Rehrig Pacific Plastic"s 2 5 6 

Epping, NH 

, w.s. Goodrich 
J.F. Brown 
Merrimack Farmers Exchange 

Total 

Brick 
Tractors 
Feed & Grain 

5 
1 

37 

46 

1978 
Carloads 

7 

16 

42 

(Four Months), 
Jan.-April, 1979 

Carloads 

4 

2 

14 



East Manchester, NH 

R.C. Hazelton a dealer · h · . . ~ in eavy construction equipment has a private siding. 
If servi~e discontinued we do not believe it would render this consignee non 
compe~itive; the equipment could be unloaded at the Manchester, NH public delivery 
and either trucked or moved 't · · NH. on is own wheels to their location at East Manchester, 

Raymond, NH 

The Rehrig Pacific receive bulk covered hopper cars of plastic resins at their 
o.,,n siding. If service discontinued the product could be handled at either 
Fitchburg, MA, Worcester, MA or Nashua, NH through the means of a bulk distribution 
truck transfer terminal or consignee could elect to truck direct from point of 
origin. This type handling is not unique and should not place the consignee in a 
non-competitive situation. 

Epping, NH 

The Merrimack Farmers Feed Company operate a feed store at Epping; the 
material is shipped by rail from their Concord, NH mill to their private siding at 
Fpping. If rail service were not provided, they would probably utilize their own 
trucks and no doubt, to some extent, increase their distribution costs. There are 
no other feed distributors in this area with whom they now compete. 

J.F. Brown Company receive agricultural implements (farm tractors, etc.). 
With no rail service available, they could take public delivery at Exeter, NH - 
about 8 miles away. They presently use their own trucks to haul from Epping since 
they do not have a private siding. The increased cost involved from Exeter would 
be minimal, generally cars are stop-off cars (not full but partial cars). 

w.s. Goodrich Company receive carloads of brick. With no rail service, they 
\o.buld either have the brick trucked in from origin or take delivery at Exeter, NH 
about 8 miles away -- although this would entail additional expense, as they 
presently have their own private siding. It would appear they could haul the brick 
in their own trucks from Exeter, retaining a favorable rail rate and not increasing 
their expense to the point of non-competitiveness. 



.July 2, 1979 

Mr. R. C. Welch: 

Referring to your letter of .June 21, relative to revenues and cost data · 
for the Fast Manchester-Newfields, N.H., branch abandonment. 

'Ibe income from rents on thl.8 branch is $1,565. The estimated rents 
for the subsidy year_ will be the same. 

-E. J, Marrs 

FJWpsc 

cc: Mr/2. 
Mt( s. 

W. CaIT 
Weinberg~ 

- I 
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FREMONT BRANCH 

EPPING TO FREMONT, N.H. (4.5 Miles) 

SALVAGE 

TRACK 

Rail 85# Relay 276 G.T. @ 170. 
Rail 75# Relay 95 G,T, @ 170. 
Rail Scrap 278 G.T. @ so. 
Joints 85# Relay 354 Ea. @ 8. 
Joints 75# Relay 172 Ea. @ 6. 
Misc. Scrap 58 G.T. @ 90. 
Connections Scrap 15 G.T. @ 90. 
Cross Ties Relay 1000 Ea. @ 2. 

ESTIMATED TRACK SALVAGE 

BRIDGE 

ESTIMATED BRIDGE SALVAGE 

ESTIMATED GROSS SALVAGE 

46,920. 
16,150. 
22, 240. 
2,832. 
1,032. 
5,220. 
l, 350. 
2,000. 

$97,744. 

o. 

$97, 744. 

ESTIMATED COST TO REMOVE SALVAGE 

Track and Fastenings 
Repair Grade Crossings 

23760 ft. @ 1.75 

ESTIMATED COST TO REMOVE SALVAGE 

ESTIMATED NET SALVAGE VALUE 

LAND VALUE 

Land 4.5 Miles 

TOTAL NET SALVAGE VALUE 

41,580. 
2,500. 

$44,080. 

$53,664. 

$13,700. 

$67,364. 

SUMMARY 

East Manchester to Rockingham Jct., N.H. (including Fremont Branch) 
PORTSMOUTH BRANCH (27.2 Miles) $264,510. 
FREMONT BRANCH (4.5 Miles) $ 67,364. 

GRANT NET TOTAL - SALVAGE $331,874. 

Office of Vice President-Engineering 
North Billerica, MA 
July 2, 1979 



PORTSMOUTH BRANCH 

EAST MANCHESTER TO ROCKINGHAM JCT,, N,H, (27,2 MILES) 

TRACK 

RAIL 85# Relay 952 G,T, @ $170, 
Rail Scrap 2340 G.T, @ 80, 
Joints 85# Rail 2300 Ea, @ 8, 
Tie plates 85# Relay 9800 Ea. @ 1.50 
Misc. Small Scrap 390 G,T, @ 90. 
Connections Scrap 45 G,T, @ 90. 
Cross Ties Relay 8000 Ea. @ 2, 

ESTIMATED TRACK SALVAGE 

BRIDGE 

Bridge #20,59 75 N,T, @ 40. 
Bridge #22,34 78 N,T, @ 40. 
Bridge #25,31 5 N,T. @ 40, 
Bridge #32,90 10 N,T, @ 40, 

ESTIMATED BRIDGE SALVAGE 

ESTIMATED GROSS SALVAGE 

$161,840, 
187,200, 
18,400, 
14,700, 
35,100, 
4,050, 

16,000, 
$437,290. 

$ 3,000. 
$ 3,120. 
$ 200. 
$ 400. 
$ 6,720, 

$444,010, 

ESTIMATED COST TO REMOVE SALVAGE 

Track & GFastenings 143600 ft, 
Bridges 
Repair Grade Crossings (29) 
AHCP (6) 

@ 1. 75 

ESTIMATED COST TO REMOVE SALVAGE 

ESTIMATED NET SALVAGE VALUE 

LAND VALUE 

Land 27, 2 Miles 

TOTAL NET SALVAGE VALUE 

$251,300, 
$ 16,000, 
17,000, 
1,600. 

$285,900, 

$158,110, 

$106,400, 

$264,510 

Office of Vice President-Engineering 
North Billerica, MA 
July 2, 1979 



BOS'ION & MAINE CORroRATION-DEB'IOR 
ABANDONMENT 

EAST MANCHESTER, N. H, TO NEWFIELDS , N. H. 
REVENUE AND COST DATA. 

1917 17)~ 

REVENUES ATTRIBUTABLE FOR 
1. Freight Originated and/or Terminated on 

Branch 
2. Bri.dge--~ai'f':l.c ,, . . 

0 3. Al.1 other Revenue and Income 
4. Total Revenues Attributab1e (lines J. thru 

3) 

AVOIDABLE COS'.IB FOR 
5. On-branch Costs (J.ines 5a thru 5j) 
a. Maintenance o:f Way and Structures 
b. Maintenance· of' Equipment 
c. Transportation 
d. General. administrative 
e. Deadhea.ding, taxi, and hoteJ. 
f. overhead movement 
g. Freight car costs 
h~ Return on investment-J.ocomotives 

Avoidab1e costs for 
i. Revenue taxes 
j • Property taxes 

6. Ott-branch costs . 
7. Total. avoidabJ.e costs (J.ine 5 plus 
line 6) 

SUBSIDIZA.TION COS'.IB FOR 
8.s Rehabilitation 
9- Administration costs (subsidy year only) 

10. Casualty reserve account 
ll. Total. subsidization costs (J.ines 8 thru J.O) 

RETURN ON VALUE FOR 
J.2. Valuation of property 

(J.ines J.2a thru J.2c) 
a. Working capital. 
b. Income tax benefits 
c. Net J.iquidation val.ue 

J.3~· Rate of return 
J.4. TotaJ. return on vaJ.ue .•· ~- 

(line J.2 times 13) ' 
15. AvoidabJ.e J.oss from operations 

(J.ine 4 minus line 7) 
16. · Estimated subsidy (J.ine 4 minus lines 

7, ar, and 14) 

13, 'I(:../ /8 9'7 I 

/ °!.SS ")..Ji!, 7.5-i. -;.ji.S- 
- I ---.- --- 
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Notes J. 
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Base year based on J.978 operations , ,,_ , J 
Subsidy year reflects the same operation j (,2?/1/1./ 
as the base year plus rehabilitation cost· 
Revenue based on Jan.-March 1979 extended 
to a year. 
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July 2, 1979 

To: Robert W. M_eserve and Benjamin H •. Lacy, Trustees 

In re: Abandonment - East Manchester to Rockingham Junction, N. H. 

Judge Murray has requested that the profit and loss evaluation for the 
. -· 

abandonment of the East Manchester to Rockingham Junction line be updated 
1,;~;.~-.;::,~~.-£"": . 

...... , ) 

and the updated evaluation be submitted to the Trustees for their considera 

tion and renewal o.f the vote on whether the line should be abandoned. 

Our studies indicate the following: 

Revenues Attributable For 

1. Freight Originated and/or Terminated 
on Branch 

2. Bridge Traffic 
3. All Other Revenue and Income 
4. Total Revenues Attributable (lines 1 

thr-u 3) 

·Avoidable Costs For 

5. On-branch Costs (lines 5a thru 5j) 
a. Ma intenance of Way and Stz-uctur-e s 
b. Maintenance of Equipment 
c. Transportation 
d. General adminietr-ative 
e. Deadheading, taxi, and hotel 
f. · Overhead movement 
g. Freight car costs 

· h. Return on investment-locomotives 
A voidable costs for 

i. Revenue taxes 
j. Property taxes 

6. Off-branch costs 
7. Total a voidable ere ts (line 5 plus 

line 6) 

Jan,., Base Subsidy 
Apr. Year Year 

1977 1978 1979 Note 1 Note2 

13,961 18,991 8,530 18,991 25, 590 

~ 2,125 752 2, 125 ~ 
15, 916 21, 116 9,282 21, 116 27,845 

14,705 13,431 12,900 13,431 
2, 557 3, 136 552 3, 196 
9,414 11,499 2,222 11,499 

15,840 
3,449 

16, 137 

2,005 1,986 776 1,986 2, 195 

245 686 92 686 686 

3,907 4,910 11, 636 4,190 4,910 
10,224 10,926 4,005 10,926 ~ 

. 43, 057146, 574 ~2, 183 46,634 54,143 



Robert W. Meserve and Benjamin H. Lacy, Trustees 
Page Two 
July 2, 1979 

Subsidization Costs For 

8 •.. Rehabilitation 
9. Administration costs (subsidy year only} 

10. Casualty reserve account 
11. Total subsidization costs (lines 8 thru 10) 
Note 1 - Based on 1978 operation 
Note 2 - Base year plus rehabilitation cost 

TOTALS 

1977 1978 

Jan.- Ba~e 
Apr. Year 
1979 Note I 

Subsidy 
Year 
Note 2 

39,000 

39,000 
93,143 
-·-"':-·:. 

(27,141) (25,458) 12,901) 25,518) (65,298) 

The studies show that the line operated at a loss of $27,141 for 1977, 

$25,958 for 1978 and that, with required rehabilitation costs to bring the line 

up to Class I standards, its operation will result in a loss of $65, 298 in 1979. 

Further, only two customers on the main branch and three customers 

on the Fremont to Epping Branch have used the line from January 1, 1977 to 

April 30, 1979. They received in the aggregate 46 carloads in 1977, 42 in 

1978 and 14 for the first four months of 1979. 

It is staff's opinion that the additional costs to these receivers of freight 

from the line's abandonment, either as a result of resort to truck delivery or 

alternate rail delivery will not render them non-competitive in their business. 

The net liquidation value of the line if abandonment is a utb or-i aed is 

$212,000 in rail relay and other metals and $120,000 \n land resale. A rec 

ommended vote is attached. 

A.G. Dustin 
AG/SW/mon 
Attachment 



VOTE 

Based on Mr. _Dustin's memoran:!um,dated July 2, 1979, which is 

ordered to be filed with the records of this meeting, it is 

VOTED: That, upon reconsideration of our vote of 
: . September 21, 1976, it appearing (1) that 
, · 'continued operation over, and maintenance 

· :~of the line of railroad between East Manchester .::and Rockingham Junction, includirg the Fremont 
.Branch, 30. 7 mil.es in length in the aggregate, in 
· the counties of Rockingham and Hillsboro, New 
Hampshire is not warranted in view of the net 
losses which the Railroad is continuing to sustain 
therefrom and (2) that the Trustees, having again 
considered the public interest, both in terms of 
the area and shippers served on line, and in terms 
of the broader public interest in the successful 
reorganization of the Debtor, are of the opinion 
that the public interest will not be unduly and 
adversely affected by the abandonment of the said 
line, counsel for the Trustees be and they are 
hereby directed to continue to prosecute the 
Application for Abandonment of said Line filed on 
or about February 27, 1973, before the Reorgani 
zation Court and, subject to its approval, before 
the Interstate Commerce Commission. 

- 
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July 2, 1979 

To: Robert W. Meserve and Benjamin H. Lacy, Trustees 

In re: Abandonment - East Manchester to Rockingham Junction, N. H. 

Judge Murray has requested that the profit and loss evaluation for the 

abandonment of the East Manchester to Rockingham Junction line be updated 

and the updated evaluation be submitted to the Trustees for their considera 

tion and renewal of the vote on whether the line should be abandoned. 

Our studies indicate the following: 

Revenues Attributable For 

1. Freight Originated and/or Terminated 
on Branch 

2. Bridge Traffic 
3. All Other Revenue and Income 
4. Total Revenues Attributable (lines 1 

thru 3) 

Avoidable Costs For 

5. On-branch Costs (lines 5a thru 5j) 
a. Maintenance of Way and Structures 
b. Maintenance of Equipment 
c. Transportation 
d. General administrative 
e. Deadheadtng , taxi, and hotel 
f. Overhead movement 
g. Freight car costs 
h. Return on investment-locomotives 

A voidable costs for 
i. Revenue taxes 
j. Property taxes 

6. Off-branch costs 
7. Total a voidable CCE ts (line 5 plus 

line 6) 

Jan.-, Base Subsidy 
Apr. Year Year 

1977 1978 1979 Note 1 Note2 

13,961 18, 991 8,530 18,991 25, 590 

~ 2, 125 752 2, 125 2,255 

15,916 21, 116 9,282 21, 116 27,845 

14,705 13,431 12,900 13,431 
2,557 3, 136 552 3, 196 
9,414 11,499 2,222 11,499 

15,840 
3,449 

16, 137 

2,005 1,986 776 1,986 2, 195 

245 686 92 686 686 

3,907 4,910 11,636 4,190 4,910 
10,224 10,926 4,005 10,926 10,926 

43, 057146, 574 ~2, 183 46, 634 54,143 



Robert W. Meserve and Benjamin H. Lacy, Trustees 
Page Two 
July 2, 1979 

Subsidization Costs For 

8 •. Rehabilitation 
9. Administration costs (substdy year only) 

10. Casualty reserve account 
11. Total subsidization costs (lines 8 thru 10) 
Note 1 - Based on 1978 operation 
Note 2 - Base year plus rehabilitation cost 

TOTALS 

1977 1978 

Jan.- Base 
Apr. Year 
1979 Note I ___.,._ 

Subsidy 
Year 
Note 2 

39,000 

39,000 
93,143 

(27,141) (25,458) 12,901) 25,518) (65,298) 

The studies show that the li.ne operated at a loss of $27, 141 for 1977, 

$25,958 for 1978 and that, with required rehabilitation costs to bring the line 

up to Class I standards, its operation will result in a loss of $65,298 in 1979. 

Further, only two customers on the main branch and three customers 

on the Fremont to Epping Branch have used the line from January 1, 1977 to 

April 30, 1979. They received in the aggregate 46 carloads in 1977, 42 in 

1978 and 14 for the first four months of 1979. 

It is staff's opinion that the additional costs to these receivers of freight 

from the line's abandonment, either as a result of resort to truck delivery or 

alternate rail delivery will not render them non-competitive in their business. 

The net liquidation value of the line if abandonment is autl-or-i zed is 

$212,000 in rail relay and other metals and $120,000 in land resale. A rec 

ommended vote is attached. 

A.G. Dustin 
AG/SW/man 
Attachment 



VOTE 

Based on Mr, Dustin's memoran:ium,dated July 2, 1979, which is 

ordered to be filed with the records of this meeting, it is 

VOTED: That, upon reconsideration of our vote of 
September 21, 1976, it appearing (1) that 
continued operation over, and maintenance 
of the line of railroad between East Manchester 
and Rockingham Junction, including the Fremont 
Branch, 30. 7 miles in length in the aggregate, in 
the counties of Rockingham and Hillsboro, New 
Hampshire is not warranted in view of the net 
losses which the Railroad is continuing to sustain 
therefrom and (2) that the Trustees, having again 
considered the public interest, both in terms of 
the area and shippers served on line, and in terms 
of the broader public interest in the successful 
reorganization of the Debtor, are of the opinion 
that the public interest will not be unduly and 
adversely affected by the abandonment of the said 
line, counsel for the Trustees be and they are 
hereby directed to continue to prosecute the 
Application for Abandonment of said Line filed on 
or about February 27, 1973, before the Reorgani 
zation Court and, subject to its approval, before 
the Interstate Commerce Commission. 
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::;. D •..... w1111~ord 
iJ • J • <,u_;lWl! 
E. J. :1b.r't·fi 

beinb<:t·~ 

.~t . .ti:~c11rJ 1B a 0-O).J.J of .a lctt:...J..'• .nt:u1>eu!1t,.,d to t,ue '1;-i:~ua.t0cn 
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,lt1nher0 ':s lctcer- or ,11.:,1e 1'.,, 1979. 

,nso c.tt,_;,lJed in l:t!e r-e so Iu tion na de t,y t.he 'l'ruot:eo,; <Jt 
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1;1'1,i. fh•. , ,ulcnhy for- Co•.11•t, ~-1-tl0i; 1,.nd also -cria t b,, con t Lnue 
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,JtK1u~-;.stiiiL, and prcporin-.;.: ~JiJutever ir.for·1~t10rn in ncccz.ilt1ry. 

A. C., Iiuntin 

c c r c. ~,. !tuloah11 
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To: 

In re: 

July 2, 1979 

Robert W. Meserve and Benjamin H. Lacy, Trustees 

Abandonment - East Manchester to Rockingham Junction, N. H. 

Judge Murray has requested that the profit and loss evaluation for the 

abandonment of the East Manchester to Rockingham Junction line be updated 

and the updated evaluation be submitted to the Trustees for their considera 

tion and renewal of the vote on whether the line should be abandoned. 

Our studies indicate the following: 

Revenues Attributable For 

1. Freight Originated and/or 'I'er-rriinated 
on Branch 

2. Bridge Traffic 
3. All Other Revenue and Income 
4. Total Revenues Attributable (lines 1 

thru 3) 

Avoidable Costs For 

5. On-branch Costs (lines 5a thr-u 5j) 
a. Maintenance of Way and Structures 
b. Maintenance of Equipment 
c. Transportation 
d. General administrative 
e. Deadheading, taxi, and hotel 
f. Overhead movement 
g. Freight car costs 
h. Return on investment-locomotives 

A voidable costs for 
i. Revenue taxes 
j. Property taxes 

6. Off-branch costs 
7. Total avoidable ccs ts (line 5 plus 

line 6) 

Jan.- Base Subsidy 
Apr. Year Year 

1977 1978 1979 Note 1 Note2 

13,961 18,991 8,530 18,991 25,590 

~ 2, 125 752 2, 125 2,255 --- 
15,916 21, 116 9,282 21, 116 27,845 

14, 705 13,431 12,900 13,431 
2, 557 3, 136 552 3, 196 
9,414 11,499 2,222 11,499 

15,840 
3,449 

16, 137 

2,005 1,986 776 1,986 2, 195 

245 686 92 686 686 

3,907 4,910 11, 636 4, 190 4,910 
10,224 10,926 4, 005 10, 926 10,926 

:;,:146, 574 ~2, 133 ·16, 634 54, 143 
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Robc.r-t W. Meserve and Benjamin II. Lacy,- Trustees 
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July 2, 1979 

Subsidization Costs For 

8. Rehabilitation 
9. Administration costs (subsidy year only) 

10. Casualty reserve account 
11. Total subsidization costs (IinesB thr-u 10) 
Note 1 - Based on 1978 operation 
Note 2 - Base year plus rehabilitation cost 

TOTALS 

1977 1D78 

Jan. 
Apr. 
1979 

Base 
Year 
Note T 

Subsidy 
Year 
Note 2 

39,000 

39,000 
93,143 

(27, 141) (25,458) 12,901) 25,518) (65,298) 

The studies show that the line operated at a loss of $27, 141 for 1977, 

$25,958 for 1978 and that, with required rehabilitation costs to bring the line 

up to Class I standards, its operation will result in a loss of $65,298 in 1979. 

Further, only two customers on the main branch and three customers 

on the Fremont to Epping Branch have used the line from January 1, 1977 to 

April 30, 1979. They received in the aggregate 46 carloads in 1977, 42 in 

1978 and 14 for the first four months of 1979. 

It is staff's opinion that the additional costs to these receivers of freight 

from the line's abandonment, either as a result of resort to truck deli.very or 

alternate rail delivery wi.11 not render them non-competitive in their business. 

The net liquidation value of the line if abandonment is authorized is 

$372,000 in rail relay and other metals and $120,000 i.n land resale. A rec- 

ommended vote is attached. 

(I,. ( ,'J~ 

A.G. Dustin 
AG /SW/mon 



• i VOTE 

t 
Based on Mr. Dustin's memorandu, dated July 2, 1979, which is 

ordered to be filed with the records of this meeting, it is 

VOTED: That, upon reconsideration of our vote of 
September 21, 1976, it appearing (1) that 
continued operation over, and maintenance 
of the line of railroad between East Manchester 
and Rockingham Junction, including the Fremont 
Branch, 30. 7 miles in length in the aggregate, in 
the counties of Rockingham and Hillsboro, New 
Hampshire is not warranted in view of the net 
losses which the Railroad is contdnuing to sustain 
therefrom and (2) that the Trustees, having again 
considered the public interest, both in terms of 
the area and shippers served on line, and in terms 
of the broader public interest in the successful 
reorganization of the Debtor, are of the opinion 
that the public interest will not be unduly and 
adversely affected by the abandonment of the said 
line, counsel for the Trustees be and they are 
hereby directed to continue to prosecute the 
Application for Abandonment of said Line filed on 
or about February 27, 1973, before the Reorgani 
zation Court and, subject to its approval, before 
the Interstate Commerce Commission. 



- 
July 6. 1979 

l'o: A. G. Dustin 

Re: East Manchester to Rockl~ham 
JUhctlo.n, r:,. II. Includlnit the 
Fremont Branch 

Alter I had submitted the memo to the l'rustees to you, r received 

the attached aalva1e value memo from the E~lneerin1 Department. 

The net Hquldatlon value M the rall relny and other metals is 

$212,000 Instead ,1! the $372,000 furnished earlier. 

A Ioem or memo for submission to the Trustees is attached. 

S. Weinbe'"3 

SW/mon 
Attachment 

--- 



PORTSMOU'l.' H BRANC H 

EA ST MA NCHE S.TE R TO ROCKINGHAM JCT;, N. H• ( 27. 2 MILES) 

SAL VA GE 

TRA CK 

RA IL 85# Re lay 

Ra il Scrap 

Joints 85;1 Ra il 

Tieplates 85# Re lay 

Misc. Sm al l Scrap 

Connections Scrap 
Cross. Ties Relay 

,,. . 
952 G.T. @ , $170. $161,840. - 

2340 G.T. @ 80. 187,200. 
2300 Ea. @ 8. 18,400. --'t--- • 

9800 Ea. @ 1.50 14,700. ..,._ "!.;-'. ... 

390 G.T. @ 90. 3!i,l00 •. 
45 G.T. @ 90. 4,050. 

8000 Ea. @ 2. 16,000. 
ESTIMATED TRACK SALVAGE $437,290. 

' . 
BRIDGE 

Bridge/~#20. 59 
Bridge #22.34 
Bridge.#25.31 
JJridge #32. 90 

75 N.T. @ 40. $ 3,000. 
78 N.T. @ 40. $ 3,120. 
5 N.T. @ 40. $ 200. 

10 N.T. @ 40. $ 400. 
ESTIMATED BRIDGE SALVAGE $ 6, 720. 

ESTIMATED GROSS SALVAGE $444,010. 

ESTIMATED COST TO REMOVE SALVAGE 

Track & GFastenings 143600 ft. 
Bridges 
Repair Grade Crossings (29) 
AHCP (6) 

@ 1.75 

ESTIMATED COST TO REMOVE SALVAGE 

ESTIMATED NET SALVAGE VALUE 

LAND VALDE 

Land 27.2 Miles 

TOTAL NET SALVAGE VALDE 

$251,300. 
$ 16,000. 

11,000. 
1,600. 

$285,900. 

$158,llO. 

$106,400. 

$264,510 

Office of VLce President-Engineering 
North Billerica, MA 
July 2, 1979 

~-------- _ ... lrN. &W • =so 



FREMONT BRANCH 
EPPING TO FREMONT, N.H. (4.5 Miles) 

SALVAGE 

~ 
Rail 85# Relay 276 G.T. @ 170. 
Rail 75# Relay 95 G.T. @ 170. 
Rail Scrap 278 G.T. @ so. 
Joints 85# Relay 354 Ea. @ a. 
Joints 7511 Relay 172, Ea. @ 6. 
Misc. Scrap SB-;, G.T. @ 90. 
connections Scrap 15 G.T. @ 90. 
Cross Ties Relay 1000 Ea. @ 2. 

ESTIMATED TRACK SALVAGE 

BRIDGE 

ESTIMATED BRIDGE SALVAGE 

ESTIMATED GROSS SALVAGE 

o. 

$97,744. 

ESTIMATED COST TO REMOVE SALVAGE 

Track and Fastenings 
Repair Grade Crossings 

LAND VALUE 

Land 4.5 Miles 

23760 ft. @ 1. 75 

ESTIMATED COST TO REMOVE SALVAGE 

ESTIMATED NET SALVAGE VALUE 

41,580. 
2,500. 

$44,080. 

$53,664. 

TOTAL NET SALVAGE VALUE 

=.'· 
-46,920. 
16,150. 
22,240. 
,2,832 •. 

-- - l; 032. 
5,220. 
1,350. 
~ 
$97,744. 

$13, 700.· 

· $67,364. 

SUMMARY ---- 
East Manchester to Rockingham Jct., N.H. (including Fremont Branch) 

PORTSMOUTH BRANCH (27.2 Miles) $264,510. 
FREMONT BRANCH (4.5 Miles) $67,364. 

., . 
'-~ 

GRANT NET TOTAL - SALVAGE $331,874. 

Office of Vice President-Engineering 
North Billerica, MA 
July 2, 1979 



July 6, 1979 

Memo to the Trustees 

Re: East Manchester to Rockingham Junction, N. H . 
. Including the Fremont Branch 

My memo of July 2, 1979 overstated the present net liquidation 

value of the rail relay and other metals. The net liquidation value of 

the rail relay and other metals is $212,000 instead of $372, 000. 

Request is made that you reaffirm your vote of July 3, 1979 unless 

you deem the lesser liquidation value of sufficient weight to change your 

vote. 

A.G. Dustin 



r 

July 20, 1979 

B >n.. F~•allk J. ~ 1.1na7 
St!!.1'J1' Jud-:;e, rr. s. Dbtrlat Court 
for the DI.strict o/' Massachusetts 

u. s. C.J\Utlhorul(: IIIW i-,o, BuU,Jing 
P,).ct Ottleo Square 
Boston, Massachl!setts 02lu9 

Re: In tb.e matter or Ehiston and M.a,ine CoI1>0raUon, 
Ikbtx- No. Hi•Z5C-:h, ~ l'etiHcu tc,;• Or:'1,<o.: 11fo, 159 

Enclosed her _,h, pfoa~e fl.ad a c ~PY ·,r tlu· tl1\lmora.ndm;:i ·Jf. Ahr, 1. Du.sun, 
Prcsid::,ni t, .. , t.b:·~ TruBtee!!, lated July 3, 197l.1, wifethD1' wlth a copy or tb"' vo:,tc 
ot th2 Tr'usteea, taken lli: 111t•ir u1eetl.ng of July a. !EW, 1n rees1noldt.:r·aticu aod 
reattif-mati!>n at their decision tc apply /or the abc.ndonment or the Une, of raU 
t'Oad: e.lttcndl!l-:t from Dwt 111:!J;!t!heste!" to E:ctcktm?m.m J=tbP., b!cl11.:if.D.'.; th.e 
Fremc,ut Branch, New Hampshire. 

S':: /.:n;;n 
Enclosure 

bee: Charles W. MulCDhy, Jr. 
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BOS'fON AND MAINE CORPORATION - DEBTOR 

ISO CAUSEWAY STREET 
BOSTON, MASSACHUSETTS 02114 

Telephone: 227-6000 

LAW DEPARTMENT 

10/INJ.NEE 
Vice President and General Counsel 

August l , 1979 

ROBERT W. MESER l'E 
BENJAMIN H. LAO 

TRUSTEES 

JOHN E. O'KEEFE 
SIDNEY WEINBERG 

Actomeys 

Re: u. s. District Court for the District 
of Massachusetts No. 70-250-M - Petition 
for Order No, 159 - Abandonment, E. Manchester 
to Newfields, N. H. (Including Fremont Branch) 

Gentlemen: 

Kindly be advised that the Court has set the above 
captioned petition for hearing before the Court, u. S. Post 
Office and Courthouse, Post Office square, Boston, MA 02109 
at 11:00 A,M. on Wednesday, August 22, 1979. 

Very truly yours, 

Sidney Weinberg 
Attorney for Petitioners 
150 Causeway Street 
Boston, MA 02109 
(617) 227-6000 

SW/man 



UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

In Proceedings for the Reorganization of a Railroad 

In the Matter of 

BOSTON AND MAINE CORPORATION, BK 7O-250-M 

Debtor 

ORDER OF NOTICE 

At Boston, in said District, this 6th day ofAugust 

1979. 

The Trustees of the Debtor having filed herein a Motion 

to Confirm Report of Special Master R. Ammi Cutter Regarding Trustees' 

Petition for Authority to Apply to the Interstate Commerce Commission 

for Permission to Abandon a Line of Railroad between East Man 

chester, New Hampshire and Newfielcls, New Hampshire (Petition for 

Order No. 159), and objections to said Report of the Special 

Master having been filed herein, and a hearing on saidlmotion and 

said objections having been held before this Court on March 9, 

1977, and the Trustees having submitted to the Court a report 

of their raconsideration of the petition and their vote on July 3, 

1979 to continue to prosecute said petition, it is hereby 

ORDERED: 

1. That the certified vote of the Trustees· taken on 

July 3, 1979 relative to Petition for Order No. 159 together with 

the "updated evaluation" report 1::r:epared by the staff of the 

Debtor be placed on file with tne· Clerk; 

2. 

August 22 

That a hearing be held before this Court on 

, 1979, atll:OOAM', at the United States Courthouse 

Building, Boston, Massachusetts, on the Trustees' Moti-on to Confirm 

Report or Special Master R. Ammi Cutter Regarding Trustees' Petition 

jJ 



- 2 - 

for Authority Pursuant to Petition for Order No. 159, and the 

objections thereto; 

3. That the Trustees shall give notice to all parties 

who have been permitted to intervene generally in these proceedings 

and to all parties who have intervened with respect to such 

abandonment petition (Petition for Order No. 159) of the hearing 

to be held before this Court on August 22 , 1979, at 11:00 AM , 

by regular mail, postage prepaid, addressed to all such parties, 

or their counsel, at least twelve (12) days prior to the date 

of said hearing. 



BOSTON A fAlNE CORPORATION - DEDTOR 
150 CAUSEWAY STREET 

BOSTON, MASSACHUSETT S 02114 
Telephone: 227-6000 

L~W DEPARTMENT 

lOHNJ.NEE 
Vice President and General Counsel 

August 14, 1979 

ROBERT W. MES ER vs 
BENJAMIN II. LAO 

TRUSTEES 

JOHN E. O'KEEFE 
. SIDNEY WEINBERG 

Attorneys 

John Cummings 
Rowell Road 
Brentwood, N.H. 03833 

Re: u. s. District Court for the District 
of Massachusetts No. 70-250-M - Petition 
for Order No. 159 - Abandonment, E. Manchester 
to Newfields, N. H. (Including Fremont Branch) 

Gentlemen: 

Kindly be advised that the Court has set the above 
captioned petition for hearing before the Court, u. S. Post 
Office and Courthouse, Post Office Square, Boston, MA 02109 
at 11:00 A.M. on Wednesday, August 22, 1979. 

Very truly yours, 

~'-<-<-:f +:» 
Sidney Meinberg 
Attorney for Petitioners 
150 Causeway Street 
Boston, MA 02109 
(617) 227-6000 

SW/mon 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

In Proceedings for the Reorganization of a Railroad 

In the Matter of 

,BOSTON AND MAINE CORPORATION, 

Debtor 

BK 70-250-M 

PETITION FOR ORDER NO. l59 
CERTIFICATE OF SERVICE OF NOTICE OF HEARING 

I hereby certify that in compliance with the Order of 

Notice, dated August 6, 1979, I this day gave notice to all 

parties who have been permitted to intervene generally in 

these proceedings and to all parties who have intervened 

with respect to the above-captioned abandonment petition by 

mailing notice of the hearing on said petition to be held 

before this Court on August 22, 1979 at 11:00 A.M. addressed 

to all such parties or their counsel by regular mail, 

postage prepaid. 

Dated at Boston, Massachusetts this fourteenth day of 

August, 1979. 

Sidney Weinberg 
Attorney for Petitioners 



, 
Ms. Pamela C. Wilbar 
c/o Stuart Cullum 
Mayflower Point 
Orleans, MA 02653 

John T. Collins, Esquire 
Sherburne, Powers & Needham 
One Beacon Street. 
Boston, MA 02108 

John Hoar, Jr. 
Box 51 
Epping, N.H. 03042 

Henry R. Mallek 
Keller Products, Inc. 
41 Union Street 
P. o. Box 105 · 
Manchester, N.H. 03105 

John H. Broadley, Esquire 
Department of Justice 
Todd Building (Room 1162) 
550 11th Street 
Washington, D. c. 20530 

John J. Coffey, Esquire 
Executive Office of Transp. 
One Ashburton Place 
Boston, MA 02108 

Joseph H. B. Edwards, Esquire 
100 Federal Street 
Boston, MA 02110 

Clifford Elkins, Esquire 
N.Y. State Dept. of Transp. 
1220 Washington Ave. Bldg. 5 
Albany, N.Y. 12226 

Robert B. Field, Jr., Esquire 
11 Concord Street 
Nashua, New Hampshire 03060 

Hirsh Freed, Esquire 
One Federal Street 
Boston, MA 02110 

Paul B. Galvani, Esquire 
225 Franklin Street 
Boston, MA 02110 

Michael Haley, Esquire 
FRA - Dept. of Transportation 
400 Seventh Street, s.w. 
Washington, D. C. 20591 

Hon. Edward F. Harrington 
U. s. Attorney - Mass. 
1107 Post Office - Courthouse 
Boston, MA 02109 

George B. Hefferan, Jr., Esquire 
Couns~l for Central Vt. RR 
477 Congress Street 
Portland, MAine 04111 

Carl Helmetag, Esquire 
Penn Central Transportation 
1700 Market Street, Suite 3100 
Philadelphia, PA 19103 

Edward J. Hickey, Jr., Esquire 
Suite 400 
1125 Fifteenth Street, N.W. 
Washington, D.C. 20005 

Joseph H. D. Hinkley, Esquire 
One Beacon Street 
Boston, MA 02108 

W. Charles Hogg, Jr., Esquire 
1700 Widener Building 
Philadelphia, PA 19107 

William M. Houston, Esquire 
Counsel for B & A RR 
84 Harlow Street 
Bangor, Maine 04401 

George H. Kleinberger, Esquire 
Delaware & Hudson Railway 
40 Beaver Street 
Albany, New York 12207 

Alan L. Lefkowitz, Esquire 
one Federal Street 
Boston, MA 02110 

Daniel J. Mahoney 
7 Water Street 
Boston, MA 02109 

George W. McLaughlin, Esquire 
for Canadian Pacific Railroad 
19 Milk Street 
Boston, MA 02109 

Thomas F. Patton and 
Ralph S. Tyler, Jr., Trustees 
Erie Lackawanna Railway 

Midland Building 
Cleveland, Ohio 44115 

William P. Quinn, Esquire 
1800 Penn Mutual Tower 
510 Walnut Street 
Philadelphia, PA 19106 

Herbert M. Rafner, Esquire 
Lehigh Valley Railway Co. 
415 Brighton Street 
Bethlehem, PA 18015 

Scott Scully, Esquire 
Maine Central Railroad 
232 St. John Street 
Portland, Maine 04102 

Hon. David H. Souter 
AttorneyGeneral for N.H. 
State House 
Concord, New Hampshire 03303 

Donald J. Staples 
92 Bosse Avenue 
Manchester, N.H. 03103 



Davald M. Tolmie 
Norfolk & West 
Eight North J ern Railroad 
Roanoke ·vi~ ef~rrson Street 

' ~gnn1a 
William H. Tucke 

j One State Streetr, Esquire 
, &oston, MA 02109 

I 
r Lewis H. Weinstein . 

Ten Post Off' , Esquire 
B ice Square 
oston, MA 02109 

Thomas B. Burch E . Ass . , squire 
ociate General Counsel 

Metropolitan Life Ins Co 
One Madison Avenue • • 
New York, New York 10010 

Keith B. Hook, Esquire, Counsel 
Connecticut Mutual Life Ins. 

140 Garden Street 
Hartford, Connecticut 06115 

Thomas R. Kiley, Esquire 
_Asst. Attorney General 
State House - Room 373 
Boston, Massachusetts 02133 

Hon. Geraldine R. Keyes 
Interstate Commerce Commission 
Room 7314 - I.c.c. Building 
12th St. & Constitutuon Avenue 
Washington, D. c. 20423 

Robert M. Gargill, Esquire 
28 State Street 
Boston, MA 02109 

Thomas J. Raferty Esquire 
28 State Street 
Boston, MA 02109 

Ann Rogers, Attorney 
Office of Transportation 
One Ashburton Place (16th Floor) 
Boston, MA 02116 

John Cummings 
Rowell Road 
Brentwoo, N.H. 03833 

Charles E. Tobey 
Sandwich Road 
Plymouth, MA 02360 

Paul E. McBride, Asst. Secretary 
Exec. Office of Trans. 
One Ashburton Place 
Boston, MA 02108 

Merrimac Farmers Exchange 
P.O. Box 470 
Concord, N.H. 02200 

Attn: Mr. c. T. Bruno, Manager 
Milling Department 

John J. Nee, Esquire 
Vice President and General Counsel 
Boston and Maine Corporat.i,on 
Boston, MA 02114 

Mr. Peter W. Carr 
Vice President - Comptroller 
Boston and Maine Corporation 
150 Causeway Street 
Boston, MA 02114 

Mr. w. N. Burnett, V. P. 
Corporate Trust Division 
First National Bank - Boston 
Post Office Box 1897 
Boston, MA 02105 
Benjamin H. Lacy, Esquire 
225 Franklin Street 
Boston, MA 02110 

Robert w. Meserve, Esquire 
Palmer & Dodge 
One Beacon Street 
Boston, MA 02108 

Alan G. Dustin, President 
and Chief Executive Officer 

Boston and Maine Corporation 
Billerica, MA 01821 

John W. Rowe, Esquire 
Isham, Lincoln & Beale 
One First National Plaza 
Chicago, Illinois 60603 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

---------------------------) ) 
) 
) 
) 

----------------------------) 

In the Matter of 
Boston & Maine Corporation, 

Debtor 

]:{ Proceedings 
Reorganization 
Railroad 
No. 70-250 M 

for the 
of a 

REPORT OF MASTER ON HEARINGS 
CONCERNING PETITION FOR ORDER NO. 159- 

1. 

petition 

Commerce 

§taJ&m~_!}.t_ of Past Proceedings. 

In 1973, ~he ri,.,i>tcr'a ·ri:-11stee'¢' filed this\ 

for authority t.;;i spply to the Interstate ~ 

Commission for Leave to abandon a line of 

railroad (running approximately east and west) 

between a point about three mile's east of Manchester, 

New Hampshire, and a point in ~fields, New Hampshire, 

a little west of Rockingham Junction. The position 

of this line (hereinafter called the Epping branch) is 

indicated in red on Exhibit No. 21 reproduced as page lA 

of this report. A larger territory is shown on page lB, 

based on Exhibit No. 11, prepared (at my request) to 

show the whole Boston & Maine system and its principal 

0--'When abandonment was originally proposed in late 
1972, there were apparently two Trustees of the debtor. 
When the petition first was approved in·1973 there was 
only one Trustee, Mr; Meserve. In 1976, when the petitio 
was reviewed (see Ex. 12), there were again two Trustees 
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exterRal interchange points with other systems. Included 

in the proposed abandonment is a branch line leading 

south from Epping to Fremont (the Fremont branch). All 

the rail lines covered by this petition lie within the 

State of New Hampshire. 

2. The petition for abandonment was originally 

authorized by the then sple Trustee, Mr. Robert Meserve, 

at a trustee's meeting on March 28, 1973, confirming an 

earlier vote of the thar, t·wo T:custees (see Tr. 6) on 

December 19, 1972, 3c:J8 J~x. 1, ppo 1 to 3, 10 to 14. 

At these meetings (a.-, the extiil,lt shows) there was 

consideration by t,he Trustees ,:i:r Trustee of then available 

data concerning the alleged tmprofitability and lack of 

usefulness of the Epping and Fremont branches, and their 

effect on the Boston & Maine (B & M) system's earnings. 

These data (so far as they involved predictions and pro 

jections) were based on then existing conditions and 

possible developments in the area served by the branches. 

Tr. 5 to 6, 8 to 18, 19 to 29. 

3. For reasons, not apparent from the record, the 

petition for Order No. 159 was not immediately pressed by 

the Trustees. Tr. 142. In any event, during the period 

1973 to 1976, there occurred a railroad decision (1) to 

attempt to reduce losses attributable to the Epping and Fremont 
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branches by cutting down the level of maintenance of 

these branches from Level II to Level I and (2) by transferring 

"bridge" traffic (Tr. 140-144, 147) over the branch to 

somewhat longer routes where there was already a concentra 

tion of freight traffic, moving at higher speeds and 

with more frequent service than on the Epping branch. 

Tr. 159-162. See Trc 38=39, and par. ·15,, infra. 

4. The raih0oad Trun,;e,;s, after a lapse of some 

three years, began to p!'H5S th-a petition. The matter 

was referred to me as lll,,wt,.,;a r\Jn May 271 1976, by Order 

No. 334. An orde:r of not:ic:o ©f hearings to begin on 

July 12, 1976, was issued on June 22, 1976. A certificate 

of service of the petition (upon pers·ons listed in two 

schedules attached to the certificate) appears at the end of 

the first volume of the transcript. 

5. (A) The first set of hearings consumed a day and 

a half. The railroad debtor was represented by counsel 

(Mr. Weinberg). Counsel for the State of New Hampshire 

(Mr. Collins) appeared in opposition to the petition and 

participated actively by cross-examination of witnesses 

called by the railroad and by the presentation of evidence 

in behalf of the State. A member of the New Hampshire 

House of Representatives who represents in the Legislature 

two to~ns (Raymond and_ Epping) crossed by the Epping 

branch, appeared in opposition and testified. Tr. 2-7 et 

seq. This representative (Representative John Hoar, Jr.) 
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is not a member of the bar, and inquiry of Mr. Hoar, as 

a witness at the first hearings, was made by counsel 

for the State of New Hampshire, as a matter of courtesy 

and for my assistance. Tr. 47 et seq., 2-6 et seq. 

Mr. Hoar produced no witness other than himself, al 

though he purported to voice opposition to the proposed 

abandonment for a number of persons with businesses 

along the Epping s1nd Fr,,,m,:mt. branches. A number of 

letters from Mr. Ho;:ir':a !l,1rnitltuents and others were 

marked for ident:Lf:icatio,Yi 'Jn,ly (Ex. 10, iden.) as 

indicating only the fact, chat objections were made but 

not as bearing upon the truth of statements in the letters. 

Tr. 2-25. I have considered these letters only as unsworn 

statements of position and opposition. 

(B) After the first set of hearings had been com 

pleted, briefs were filed. After examining these briefs, 

I concluded (1) that the original authorization of the 

petition by the Trustees in 1973 preceded significant 

changes in the operations of the two branches, which made 

it desirable (although not necessary) that the Trustees 

reconsider the matter in the light of the new conditions, 

and (2) that the railroad should prepare a new exhibit 

which would comply somewhat more ·closely with proposed 

regulations to govern abandonment proceedings published 
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, .. .. 
by the Interstate Commerce Commission in the spring and 

summer of 1976. It seemed to me that the District Judge 

should have the benefit of such renewed Trustee considera 

tion of the situation and of ~ny exhibits and data which could 

be collected by the railroad to reflect operations of the 

two branches in general compliance with the proposed new 

regulations. See 41 Federal Register 13691 (March 31, 1976); 

16782 (April 21, 1976); 23172 (June 8, 1976); 31878 (July 30, 

1976) • See discussion par, t., in.f-ra :,V 
( C) Accordingly, on my t,wn motion, I reopened the 

hearings, (1) so that the ,bt.a submitted in evidence at 

the first set of hearings could be made available for 

examination by the Trustees,and (2) so that additional 

exhibits and evidence could be presented by the Trustees 

and the State of New Hampshire (in the latter instance, 

particularly from allegedly affected shippers with places 

of business along the two branches). A reopened hearing 

was held (after due notice) on November 1, 1976, at which 

additional exhibits were received and additional testimony 

was offered in behalf of the Trustees and the State. In 

the discussion of the evidence in the paragraphs which 

follow, I have treated all evidence in the record made 

before me essentially as a unit. It should be mentioned, 

however, that the exhibits at the first hearing (July, 

1976) were based, in part, upon pperating data for the 

___ first _three months_ only _o_f _ 1976, whereas by the second 

<;p 
See also I.C.C._ order_of October 29, 1976, served 

November 5, 1976. Vol.it-1 Federal Register 48520 et seq 'i8'ln;,t1 and 49 C .F .R. Part 1121, section 1121.42. ·, · 
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'. 
hearing (November) results for, the firs·t six months of 

1976 had become available. 

(D) Supplemental briefs were filed about December 6, 

1976. This report takes into account contentions advanced 

in those briefs as well as arguments found in the first 

set of briefs. 

Description of the .Exhibits and References 
to Certain Relevant Testimony. 

6. The railroad.' s s:i:f:1.rfilati ve case is found, not 

only in the testimony of '!1".d.(;1.1s witnesses called as 

exper-cs , but also in t:t'.!! ::ixhibi'ts received in evidence 

as described in thin and succeeding paragraphs of this 

report: 

Ex. 1 - (14 sheets) Extracts from minutes of the 

Trustee (Trustees) of the Debtor, held on December 19, 

1972, and on March 28, 1973, received as showing 

the official record of the Trustee(s) (in pertinent 

respects) of those meetings, and certain documents there 

presented, but not of the truth of statements of fact 

therein set forth. See Tr. 32. [In this connection 

there should be considered Exhibit 12, the record of 

pertinent parts of the Trustees' record of a meeting on 

September 21, 1976, at which the 1973 action discussed 

in Exhibit 1 was again considered. Exhibit 12, I have 

considered only as establishing the facts (a) that the 

matter was again considered by the Trustees, (b) that 
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documents referred to in Exhibit 12 had been furnished to 

the Trustees, and (cl that the vote quoted in Exhibit 12 

had been adopted. See Tr. 3-4 to 3-17.J 

Ex. 2 - (SketchY Map of the Epping and Fremont 

branches and certain adjacent railroad lines in southern 

New Hampshire and northeastern Massachusetts. See. Tr. 33. 

~ - (2 sheets) Statement of estimated net salvage 

(7/12/76) from rails, structures, and land, if proposed 

abandonment should take placoo Tr. 34, 164. 

~ - (3 sheets) Dat~ll?.1 listing (for the two 

branches) of operating expenses (maintenance of way and 

structures; maintenance of equipment; transportation) for 

the calendar years 1974, 1975, the first three months of 

1976, and an extension (by multiplying by four the first 
I 

quarter 1976 figures) of estimated results for the "ensuing 

annual period." See Tr. 35-39, 146. 

~ Projected annual loss in operating the Epping 

and Fremont branches for five years (plus five year average). 

This exhibit shows a projected (estimated) loss from operating 

the two branches of $36,928 for the first year and an 

average (five-year) projected annual loss of $48,176. 

Tr. 39. 

Ex. 6 - (2 sheets) Projected annual loss in operating 

only _that portion of the Epping branch, east of Epping and 

west of Newfields, for the annual period, Aprill, 1976, to 

March 31, 1977. This indicates a projected loss of $20,687. 

Tr. 40-41, 44-45, 146. See, however, par. 20 below. 
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Ex. 7 - (one sheet) Pro.jected annual loss in operating 

the Epping and Fremont branches for the calendar years 

1974 and 1975, the first three months of 1976, and the 

"ensuing annual period" (i.e. the twelve months ended 

March 31, 1977, Tr. 40-41, 44-45). This exhibit computes 

operating revenues for past periods by an examination of 

waybills for those periods for cars originating or terminat 

ing on the two branches. Revenue an.d expenses for the 

"ensuing annual period" wtH'e eomput.ed by multiplying by 

four the revenues and expsnsca ( as shown on the exhibit) 

for the first quarter of 1976. Expenses for the Epping 

and Fremont branches were taken for past periods (1974, 1975, 

and first quarter 1976) from Exhibit 4. "Beyond the line 

costs" ( that is, an estimate of the burden or cost of 

carrying, on other parts of the debtor's system, freight 

originating or terminating on the Epping and Fremont branches) 

were computed by a formula which had at least the acquiescence 

of the United States Court of Appeals for the First Circuit 

in an earlier appeal in this reorganization. See Boston & 

Maine Corp. v. State of New Hampshire, 455 F. 2d 1205, 1209 

(1st Cir. 1972). See also discussion below, par. 8. 

Ex. 8 - (one sheet) is an ana;t.ysis (see Tr. 87 to 90), 

for the calendar years 1966 to 1975, of the carloads of 

freight "received" and "forwarded" by each community on the 

Epping and Fremont branches. It shows for totals (all 

stations) a 97.4% decline (1966-1975). 
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Received 194 cars 
Forwarded 2950 cars 

129 cars 
350 cars 

81 cars 
none 

There is no less-than-carload (LCL) traffic on the 

Epping and Fremont branches. See Tr. 90 to 91. Occasionally 

a shipper or consignee uses a so called "stop-off" car 

service. See Tr. 3-53 to 3-55. 

~ - (one sheet) is a comparative income statement 

for the debtor's whole system for the five calendar years 

1971 through 1975. In 1975, the~~!>.§.§. was $13,536,869. 

[Ex. 10 (iden.), see par. 5, fil,H!D!, is a group of 

letters marked for identification offered by State Rep 

resentative John Hoar, Jr.] 

Ex. 11 (prepared at my request after the first hearings) 

is a sketch map of the debtor's whole rail system for 

convenient reference in understanding testimony about 

traffic routings. See. Tr. 3-2, and p. lB, supra. 

Ex. 12 (2 sheets) is a certified extract from the 

minutes of a meeting of the Trustees of the Debtor on 

September 21, 1976, used by me, as indicating only that 

a resolution was adopted by the Trustees on that date after 

the submission to them of certain data, exhibits and 

documents referred to in the exhibit. See Tr. 3-6 et seq. 

and discussion above, par. 6, concerning Ex. 1. 

Ex. 13 - (6 sheets, originally introduced for identifi 

cation, Tr. 3-18, until verified by all the Debtor's 

employees who contributed to its compilation, see Tr. 3-16, 

3-104, 3-124, 3-163, and 3-165) and finally (Tr. 3-170) received 
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in evidence, is an attempt to restate the operating 

results of the two branches for the first six months of 

1976 (by I.C .C. standard accounts} on a basis reflecting 

(so far as the Debtor's accounting records permit) the 

"avoidable costs" of providing service. This attempt 

more closely complies with the new LC .C. proposed and 

interim regulations than do t,he exhibits introduced at 

the first hearings, but ab:,oli1t,, compliance with those 

proposed regulat.ions is not pos:rni:i hle until. the Debtor 

maintains Ra,il Form A data, compiled from its Form R-1 

Annual Reports to the Commission. See Ex. 13, p. 6, 

note 1. The exhibit does not satisfactorily reflect many of 

the Debtor's ~osts for carrying, on other parts of the B & 

M system,freight originating or terminating on the two 

branches, abandonment of which is now sought. See Tr. 3-163. 

See also discussion below, par. 8. The exhibit, in other 

respects, may be subject to criticism. 

Ex. 14 - (one sheet) reveals rail mileages from 

Portsmouth, New Hampshire, to certain major points of 

interchange with other railroads. In one column ( Routing 

via Manchester} is shown the mileage to each interchange 

point via the. Epping branch and in the next column ( "Routing 

via Lowell") is shown the mileage covered by such traffic 

if handled (without any use of the two branches} via 

Lowell. The final two columns show in miles the parts 

of each routing which are maintained to Class I, Class II, 
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and Class III standards, respectively. See discussion below 

in par. 15, See Tr. 3-154° 

FINDINGS 

On all the evidence and exhibits, I make the findings 

set out below. These are in addition to certain findings 

already made (pars. 1-4, su~ra) concerning prior proceed 

ings and the hearings on the pre~ent petition, and concern 

ing the exhibits (par. 6, ~),and related facts. 

7. The statistical material prepared for the 1976 

hearings before me (Exs. 3-9, ixwluaive, and Exs. 13 and 14) 

are reasonable efforts to present dat a compiled, so far 

as practicable, in accordance with standard or permissible 

I.C.C. accounting and statistical rules and practices. So 

far as they purport to reflect records of revenues received 

during actual past periods of operation, they are highly 

accurate. Less accuracy is possible with respect to records 

of expenses as some of these are necessarily based on 

accounting allocations. Projections, in the exhibits, 

of results for future periods are made on a basis carefully 

explained in testimony or in exhibits. These necessarily 

are less accurate than figures reflecting actual operations 

for completed periods. At best, these are approximations 

only and provide only a rough guide to judgment in matters 

to be based on expected operating results. For example, 

the comparable estimates prepared in 1973 and presented to 
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the Debtor's Trustees at meetings in 1972 and 1973 (see 

Ex. 1) included confused and erroneous guesses about 

future events and set out excessively high estimates of 

the burden on system results attributable to the Epping 

and Fremont branches. See fn. 6, below and Appendix 2. 

8. (A) In computing "beyond-the-line costs" the 

exhibits (except Ex. 13) state that element of cost only on 

the basis of a computation formula recognized in earlier I.C.C. 

decisions, discussed in Re Boston & Maino Corp., Appeal of 

State of New Hampshire, ~55 F. 2d i205, 1209 (1st Cir. 1972}. 

"Such I beyond the line costs, '" said t,he First Circuit 

opinion at p. 1209, "although not susceptible to precise 

calculation are properly includable in determinations of 

the line's profitability" (see fn. 11, at 455 F. 2d 1205, 

1209). The I.C.C. in past cases has given this formula 

application to some extent. In proposed regulations, how 

ever, the Commission has indicated that, in the future, 

it is likely to require more refined methods of calculating 

"beyond-the-line costs" for various purposes. See Common 

wealth of Pennsylvania v. Interstate Commerce Commission, 

535 F. 2d 91, 93-97 {D.C. Cir. 1976) and 41 Federal Register 

31892 (July 30, 1976). See also discussion in par. 6, 

supra, of Exhibit 7. The Commission's prese.nt effort 

appears to be to obtain data which will give a more precise 

indication of "avoidable costs," i.e. the costs which the 
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Debtor {or another railroad) will no longer have to incur 

if a proposed abandonment is permitted. 

{B) The computation used in the exhibits {except parts of 

Ex. 13) involves ascertaining from waybills, see.e.g. 

Ex. 7, the Debtor's total revenue from carrying each car 

load of freight on the whole of the Debtor's lines~ 

far as the freight originates or terminates at points on the 

Epping and Fremont branches. From that total revenue is 

deducted the proportion of the tot.<,1 which (a) the mileage 

on the Epping and Fremo~t br anche s t.r-ave r-sed by each car, 

bears to (bl the total mileage t.r-aver-se d by the car on the 

Debtor Is lines. Of the balance (cf re Vffi'll.B ) , one half is 

somewhat arbitrarily treated as representing the expense 

of "the railroad operation [with respect to the pertinent 

car] on that balance of the line • not under considera- 

tion for abandonment" over which the car actually moves. 

Tr. 93, This makes the allowance for "beyqnd-the-line costs" 

a percentage of "beyond-the-line revenues" which does not 

necessarily (but may) approximate the expense of carrying 

freight (originating or terminating on the two branches 

p_roposed for abandonment) on the balance of the system. 

Tr. 93-98. 

,2A/ 
¥'Exhibit 13, Sheet 6, describes the freight revenues 

listed in Account 101, Sheet 1 of that exhibit as "Freight-All 
revenue assigned to this account are actual revenues for the 
six months period and are gross Boston and Maine revenues. 
There is no bridge traffic on the line • " 
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(C) I do not accept testimony· (Tr. 97-98) that the 

formula used by the Debtor results in "conservative estimates 

of beyond the line costs." The Debtor does not maintain 

accounts which really permit such a judgment. Tr. 3-19, 

3-125 et seq., 3-166 et seq. Certain costs (first six 

months, 1976) were identified by a railroad witness (Mr. 

Culliford) as "beyond the line" costs (for the first six 

months of 1976) definitely caus~d by c3rs originating or 

terminating on the two br-ariche s ;» viz" yard costs of $2,557 

and per diem costs of $87'5, a tot.al of $3,432. Tr. 3-126. 

Obviously, other costs also were thus caused. Tr. 3-125 to 

3-128. There is no certainty on this record that such other 

costs would raise the "beyond the line" costs to $5 ,Oll 

(computed for the same six-months period by use of the old 

formula). See Ex 13, sheet 5, note l. Taking into account 

all relevant evidence, I find that additional "beyond the line 

costs" would bring the total of such costs for the six-months 

period at least to $3,700 (or $7,400 on an annual basis by 

projection). Accordingly, in appraising the various exhibits 

relating to the 1976 annual period or the twelve months ending 

March 31, 1977, I compute the probable annual loss from the 

two branches using $7,400 as the annual "beyond the line" 

expense. 

9. Portions of Exhibit 13 (as revised after the hearing 

on November 1, 1976, see Tr. 3-101 to 3-110, 3-170) in my 

judgment, give the most accurate picture now available con- 
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. ' 
earning the current results (on 'an "avoidable cost" basis) 

of operations on the two branches. The figures for the 

first six months of 1976 may be summarized. 

1st 6 months 1976 
$13,537 (see fh. 2A, 

supra) FREIGHT REVENUES AND RENlS (Sheet 1) 
less Maintenance of Way 

(Sheets 1-2) 
Equipment maintenance 

(Sheet 3) 
Transportation expense 

· (Sheet 4) 
Fringe benefits (Sheet 4) 
Freight car costs (Sheet, 4) 

$13,077. 

1,525. 

7,363. 
871. 

1,110. 

Net loss bef•:lre "beyond 
the •line" expense 

' Add $3,700 minimum half year 
allowance for "beyond the 
line" costs (3,700.) 

$23,946. 

($10,409.) 

Estimated loss from operating 
the two branches for the first 
six months of 1976 ($141109.) 

Multiply by 2 for 12 months ($28,218.) 

The loss may well be greater but only to this extent can I 

conclude (as I do) that it has been aclequately established. 

10. I have considered the testimony that some signal 

expense now incurred could be avoided by adopting highway 

crossing protection of the "stop and protect" type, that is 

by stopping the few slow moving trains and then stopping 

vehicular traffic before crossing the highway. See Tr. 3-119 

et seq., 3-135 to 3-140. Although there are no signal 

devices on these two branches to regulate the movement of 

trains·, flashers are maintained at highway crossings. Tr. 65. 

-14- 



There is heavy traffic at some grade crossings. Tr.- 3-135 

et ·seq. I conclude that, with abandonment proceed,ings 

pending, the Debtor reasonably corrt Lnue.s providing the 

highway protection hitherto provided, without having 

resort. (Tr. 3-117 to 3-119) to the New Hampshire regulatory 

commission for permission to substitute a possibly less 

adequate (and from the public standpoint, more dangerous) 

form of protection. I accept as reasonable also other 

operating expenses shown 011 Ex. l) .~· 

11. On all the evd.dence , I find and conclude that the 

Debtor will lose from oper-atd.ons on the two branches at 

least about $28,200 for the t;welve months of 1976, before 

any consideration is given to the cost,s of rehabilitating 

the lines~On Sheet 2 of Ex. 13, the Debtor estimates that 

to restore the branches to a condition meeting F.R.A. standards 

(for a line operating on a Class I basis) would mean spending 

$279,030. That may be the case, as in essence witnesses 

called by the Debtor testified. There was testimony, however, 

that _the two branches I aa of July, 1_976) met. Class I standards 
- -- --- .... -----. - 

..J, There is no evidence that the Trustees have considered 
reduction in this signal expense as a possible alternative 
to abandonment. [Elimination of the whole signal expense 
would reduce the loss (see par. 9, su1ra) from the branches 
by $14,094. Ex. 13, Account No. 249. 

· ~:~~s~- -of-I.C-.C. -::cou~:ing-;:qui~e~ents, roadbed 
rehabilitation expenses are charged off in the year in which 
they are incurred. This, unless understood, may distort 
results in the year in which such expenditures (e,g. for 
tie replacements) are made. Tr. 3-168 to 3-169, 
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(Tr. 1-38}, although (Tr. 3-144 to 3-149} whether~ 

now do$'1 so, may be "close." Upon past indications 

about the Debtor's expenditures on rehabilitation, I 

conclude that all major expenditures (while possible 

abandonment is pending, Tr. 3-148} in fact will be post 

poned as long as possible witho1.lt assuming undue risks 

of accidents. There have been no roadbed-caused derail 

ments or other major acc Ideut.s , 'J.'r, 3-149. Undoubtedly 

the roadbed of the two br-anche a h:1s deteriorated and some 

rehabilitation must be done wi1:h promptness, if operations 

are long to continue. I would 110t expe c t these to reach the 

figures for such rehabilitation shown on Ex. 5 and on 

Sheet 5 of Ex. 13 (projected}. 

12. On Exhibits 5, 6, and 7, accordingly, I conclude 

that "beyond the line" expense and projected maintenance 

expenses are overstated. In other respects, I conclude that 

the figures shown on Exhibits 5, 6, and 'fYare reasonably 

consistent with those for similar items on Ex. 13, The 

~See Tr. 113-114 and Tr. 136 for certain known prospec 
tive increases in revenues and expenses taken into account 
in computing these exhibits. Any computations based on pro 
jections (by extending by multiplication the results for a 
brief known period) may result in some distortion. See 
Tr. 113, 115-117, 136-137, 
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latter figures seem to me mo~e adequately substantiated. 

On these exhibits and related testimony, I base my con 

clusion that operation of the two branches in the present 

period will be a burden upon system earnings to the extent 

of at least $28,000 a year , plus any absolutely necessary 

-and non-postponeable rehabilitation expense. 

13. I find that Exhibit 8 (see par. 6,supra) correctly 

shows for the period 1966 to 1975, the startling decrease 

in carloads of freight originat:ing and terminating on the 

two branches. In 1975 only. 31 cars terminated on the 

branches (five at Manchester, six at Candia, and 70 at Epping). 

Total cars dropped 'from 3,153 in 1966 to 81 in 1975, largely 

because no" cars of freight originated on the two branches 

in 1974 and 1975, and few cars after 1971. The decline 

in cars originating on the two lines is largely because 

movement of gravel from a source in Raymond has ceased entirely. 

Tr. 88-89. See Tr. 70-71, 120. 

14. (A) There was some testimony (see Appendix 1) 

about prospects for future business. None of this testimony 

has convinced me that.shipments to and from the branch are 

likely to increase within the foreseeable future. Just prior 

to 1973, there had been some effort by communities on the 

Epping branch to obta:inindustrial development in the area 

and to set aside land for "industrial parks." Tr. 105-106, 

165-166, 2-23 to 2-24 (Epping), and Tr. 2-28 (Raymond). This 
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effort may unduly have encouraged some of the Debtor's 

officials in 1973 then to be optimistic. See e.g. Tr. 165; 

Ex. 1, Sheets 3, 12-13. In the period since 1973, there 

has been no industrial development along the two branches 

by rail users, and I find that there is no prospect of rail 

user development which can be predicted with any confidence. 

Tr. 104-106, 166, 173-174, 2-32 to 2-36, 3-35 et seq. 

(Bl In Appendix 1, there is~ summary of (a) raii 

users on or near the two br anches whose freight traffic 

has disappeared or been great;ly roduced in recent years, and 

(b) of possible freight shippers whose business prospects 

are at best a matter of conjecture. Compan_ies selecting sites 

in New Hampshire and wishing to have rail service, will be 

likely to select a new location from the available sites 

near main lines (not likely to be abandoned) rather than 

places on these thinly patronized two branches, where lack 

of freight business has nece·ssarily led to reductions in 

service and the present abandonment petition. Tr. 90, 2-30, 

2-33 to 2-36. I have taken into consideration the circumstance 

that reduced service and the pendency of abandonment proceed 

ings may have discouraged industrial development along the 

two branches to some extent. 

(C) The record indicates that some businesses in the 

area served by the two branches largely rely on the greater 

flexibility of truck service. Truck service enables them 
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to keep inventories at a minimum. Tr. 114-115. Many 

businesses rely upon manufacturers "to warehouse for" them. 

They will pay a higher truck rate to get such warehouse 

service and to get, when. it is needed, quicker delivery 

from the manufacturers than can be had by rail. The truck 

competition plainly is a factor to be considered in 

appraising the possibiliti.es of in..::reasing future rail 

business in this area. 

15. In 197.a-1973 there w.:•:3 2Dlikl "bridge" or "overhead" 

traffic on the Epping branch going from Portsmouth to the 

north-south main line through Manche sce r-, Tr. 142-143. 

In 1973, the Debtor's officials decided that overall 

economies could be achieved (a) by concentrating this 

former "bridge" traffic on other lines of the Debtor, 

necessarily maintained for frequent use and higher speeds 

because of greate~ traffic volume, (b) by cutting the 

maintenance le~el on the two branches from a grade II 

(permitted speed 20 miles an hour) to a grade I level 

(maximum speed 10 miles an hour), and (c) by reducing freight 

service on the two branches to once only each week. The 

former "bridge" traffic is now being handled over other 

lines of the Debtor'V"without causing any very significant 

-,Yr ' 
Concentration of the former "bridge" traffic on the 

Debtor's main lines fits in with the Debtor's natural desire 
to get as long a haul on its own lines as possible, e.g. to 
Rotterdam Junction and Mechanicville as interchange points 
rather than to White River Junction. Tr. 109-110. Exhibit 14 
shows that (except to White River Junction) the distances from 
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increase of costs on these other lines. See Tr. 3-43, 3-127 

_et ~eq. Any longer mileage (by using the Debtor's main lines 

for the fomer "bridge" traffic) is shown by Exhibit 14 to 

be of slight significance, in view of the higher speeds 

and more frequent service on the Debtor's main lines. The 

shift of the "bridge" traffic was prudent and permitted 

material economies on the two br<J.nches, especially by cutting 

maintenance of way expandd tur-e a , 'I':he reduction of the roadbed 

from Class II to Class I, o;t' ,:;~,•.iri:le, continued (and may have 
6 

accentuated) the physical deter'l.ora:tlo.c1 of the roadbe~ on 

Portsmouth to the major Lrrcer-change points are shorter by the 
main-line routes than by way of the Epping branch. Even to 
White River Junction, the main line routes permit higher speeds 
and afford more frequent service than by way of the Epping branch. 
Portsmouth is a city appropriate for use in testing the propriety 
of the shift of "bridge" traffic from these two branches. 

~When the 1973 exhibits (see Ex. 1) were prepared there 
had been fairly heavy use of the Epping branch for gravel traffic 
which ended in 1971. This traffic may have contributed to the 
deterioration of the roadbed and caused, in part, the 1973 (Ex. 1, 
Sheets g and· 9) projections of heavy maintenance expenses, ·if.it 
should thereafter be decided to continue to maintain the branches 
for grade II operations as had been the case prior to 1973. Be 
cause of the current (1976) failure to maintain the roadbed on 
the two branches even up to wholly satisfactory level I operating 
standards, the 1972-1973 projections are now wholly irrelevant. 
Counsel for the State of New Hamphshire has requested that I make 
findings about the considerable discrepancy between (1) the 
1973 predictions of 1975 and 1976 expenditures for maintenance 
of way, and (2) the expenditures actually made in those years. 
Such findings appear in Appendix 1, pars. A and B. 
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the two branches, in that it was no longer necessary even to 

attempt to keep the two branches up to Class II operating 

standards. The frequency of service has been cut to the 

lowest level which can handle the remaining traffic. 

16. As already noted, Exhibit 3 contains estimates 

of salvage which will follow an abandonment of the two 

branches. Some rail can then bf, n~la:ld elsewhere on the 

Debtor's lines (T~. 53 to 561, Si:nr.,:; rail is suitable 

for use only as scrap. The d0lJ.8.:" vaht,, of possible salvage 

of rail, bridges, and other iteni,s to b'il ea Lvage d has risen 

in the past three years.\ Tr. 58 t;·o 59. The values 

in Ex. 3 are based on exploration by the Debtor's purchasing 

department of the current market for "relay" rail and scrap. 

Tr. 56. I find that,if.abandonment is authorized (and if 

clear title to the rail is in the Debtor), the Debtor will 

realize as salvage about the 'amount.s listed on Ex. 3 for rail 

and other metal items which belong to the Debtor. 

17, Estimates of real estate salv.age (Tr. 170 et seq.) 

are subject to greater uncertainties. As real estate affected 

by any abandonment is sold, the Debtor will realize significant 

sums, but I can make no more precise finding than that. I 

have no doubt that the estimates of real estate salvage were 

made honestly and in good faith by the Debtor's manager of 

real estate (Tr. 163) and a private real estate firm (Tr. 167- 

169) but the disposal of such real estate may encounter unfore- 
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seen difficulties and may take substantial time. 

18. The freight. stations on the two branches are all 

within fairly short distances of othe~ rail service by 

the Debtor (Tr. 101-102). 

(a) 

(b·) 

(c) 

(d) 

19. 

Candia is twelve miles from rail delivery points 
in Manchester. 

Raymond is fourteen miles from Exeter. 

Epping is eight miles from Exeter. 

Fremont is ten miles from Exeter. 

The proposed abandonment involves the Debtor's 

retention of about three mf.Le s ot rr-nck east of Manchester 

(serving freight customers Ln t,he M'l11Chester community). Tr. 30, 

149. See Tr. 49 to 54, 3-100 t.'!'.l 3-101. There are shippers and 

freig]:Jt receive:rs with side t!"acks in this three-mile segment. 

Also, at the eastern end of the proposed abandonment, the 

Debtor proposes to retain about one-fourth of a mile of 

track west_ of Rockingham Junction in the town of Newfields 

for engineering reasons, viz. to preserve the opportunity of 

turning trains and cars at that point. Tr. 49 et seq. I 

find that both these retentions are reasonable. The State 

of New Hampshire thus far has not produced any proposal for 

an independent.operation of this line. There has been no· 

reliable indication that it will do so. Tr. 19-28, 2-4 to 

2-6. See Tr. 176-177.J/ 

.J!There is no indication in the evidence that it would be 
impossible to work out trackage arrangements, over the two 
retained segments, if abandonment by the Debtor should be 
authorized and if the State of New Hampshire then should attempt 
to work out a short line operation of the two branches. The 
evidence does not enable me to make findings about the nature 
of the three miles of track just east of Manchester, i.e. whether 
they constitute "terminal facilities" under§ 3 (5) of the Inter 
state Commerce Act [U.S. Code (1970) Title 49, as amended.~ See 
Pub. L. 94-535, § 215 (a). See also Tr. 53, 3-100 to 3-10~. 
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Shippers close to Manchester (in the three-mile stretch- 

not to be abandoned) should not be deprived of dire'ct- -·· 

service by the Debtor if that service can fairly be 

continued •. In any event, recent legislation affords 

an opportunity for negotiations for further operation of 

the branches by others than the Debtor while (or after) the 

abandonment is being considered by the Interstate Commerce 

Commission. See the Railroau Revitalization and Regulatory 

Reform Act of 1976; Pub. L, 9!:-:-210, § 802, inserting a new 

§ lA in the Interstate Co,rmll:n>co Act. See Tr. 2-2 to 2-3. 

20. Exhibit 6 pur-por-t.s t-o compute the reduction in 

loss if an abandonment of the two branches did not affect at 

all the Epping branch between Epping and Newfields. For 

reasons already noted in connection with discussing Exhibits 

7 and 13, the expense item of "Beyond line costs" on Ex. 6 

may be too high. Adjusting that item in proportion to the 

cars moving to Epping in 1975 (Ex. 8 - 70 at Epping out of 

81 for the two branches as a whole) would reduce the $7,400 

(allowed above in par. 9 for the whole of the two branches) 

to about $6,000 instead of the $12,462 allowed on Ex. 6. I 

find that the loss from continued operation of only the rail 

line between Epping and Rockingham Junction would be not les_s 

than $12,000 to $16,000 (instead of the not less than $28,000 

estimated in par. 11, supra, for the whole of the two branches). 

This, of course, necessarily is a:t b~;;t an ... approximation and rough 
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estimate of the minimum loss only on this easterly segment 

of the Epping branch. 

21. The amount of the losses, which are now being 

incurred on the two branches (as I have found them above, 

pars. 9, 11, 20), obviously will not be realized as savings 

in full illllll ediately upon authorization of abandonment. Reductions 

in work force will depend in part upon the authorization of 

other abandonments, the effect. of which in the aggregate will 

permit force reductions. Over 3 period of time, however, I 

conclude that the Debtor sl,loul•;l tJ1~ able to effect savings of 

at least the losses on the two branches computed on the basis 

which has been employed in pars. 9, 11, and 12,above. Tr. 3-116 

to 3-117, 3-"120 to 3-122. 
22. The Debtor has been in process of reorganization under 

the Bankruptcy Act for over six years. Its service is important 

to the State of New Hampshire for the Debtor provides about 

ninety per cent of the rail mileage in the State. Tr. 2-30 to 

2-31. The service is vital to the economy of those regions 

which give it significant use. The Debtor has not been operating 

at a profit and it, as a system, has not in any one of the 

calendar years, 1971 to 1975 (see Ex. 9), had a "net railway 

operating income." Each year that figure has been in red ink. 

The Trustees of the Debtor are {and have been) entitled to 

consider the public interest from the broad standpoint of how 

best the Debtor can survive to provide its basic rail services 

to customers who are using them and will use them enough to 
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permit continuaoion of railroad operation. They must 

consider shearing off the Debtor's least used, least 

essential, and most unprofitable operations. They must 

weigh (a) the broad public interest in the most basic 

rail service which can be made viable against (b) the 

interest (partly public and partly private, see Tr. 2-23) 

of individual shippers and freight receivers on unprofitable 

branch lines (not adequately used or likely soon to be so 

used; see Tr. 2-30). I per celve in this record no indication 

that the Trustees have not t,ak,rn the public interest into 

account, both in 1973 and ur~,n r-e coned.der-at.Lon of the problem 

in 1976. They have had a11 opportunity to reconsider the 

1973 application for abandonment and they have decided to 

continue to press it. Although I am of opinion that the 

estimates of losses from the two branches presented to them 

both in 1973 and 1976 were overstated, the Trustees have reached 

their decision after opportunity to consider essentially all 

the documentary evidence presented to me, and to have that 

evidence analyzed for them by the Debtor's staff. 

23. The Trustees have not been shown to have been aware 

of the mistake in computing Account No. 249 in the original 

form of Ex. 13, which is discussed in Appendix 2, par. C, infra. 

Because their action on September 21, 1976 (see par. 6, supra, 

discussion of Ex. 1) preceded the final hearing before me 

on November 1, 1976, they obviously then had no opportunity 

to examine the testimony heard on that day. Under the new 

abandonment regulations promulgated by the Interstate Commerce 
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Commission (I.C.C.)0 on Nov:ember 4, 1976, see 41 Federal 

Register (Nov. 4, 1976) 48520, and f'n. 2, supra), the 

Debtor (before pressing an abandonment petition before 

the I.C.C.) must undertake to prepare carefully a number 

of exhibits based upon much more time consuming and refined 

accounting methods (see Ex. 13, Sheet 5, note :i) than the 

Debtor has employed heretofore. The approximations of the 

loss from the branches shown in revised Ex. 13, necessarily 

will be supplemented by new maps and exhibits required by 

the new regulations. The TrnstN,s doubtless will examine 

(a) such new exhibits, (b) ,the t,st\"~imony taken on November 1, 

1976, (c) this report, and (d) any decision o:f this Court 

which may deal with this repor·t. Nothing in the present 

record leads me to expect that such an exann.nat.d on is likely 

to result in any change in the Trustees' decision of September 

21, 1976. It may be, however, that this Court will wish to be 

assured ( before the Trustees actually file an abandonment 

petition with the I.C.C.) that the Trustees are then proceeding 

with full knowledge of all the data then available. I would 

not regard this as necessary but, if the District Judge should 

take a different view, it would be wholly feasible to require 

(as a condition of granting permission to initiate I.C.C. 

proceedings) that the Trustees undertake to reconsider the 

abandonment petition after the new exhibits are available, 

and file then with this Court a certified copy of their 
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definite decision to proceed. There is, however, significant 

evidence that (as I conclude, see par. B1 irt.fra) the two 

branches constitute a burden upon the Debtor Is system. Ac 

cordingly, I recommend that the Debtor should now be given 

appropriate authority to proceed with the petition to the 

I·.C,,C. before it must incur any expense (which may be sub 

stantial) of compliance with the new I.C.C. regulations. 

24. The State of New Harup3hire in effect contends that 

the Trustees have not adaquat.,z,)y considered alternatives to 

abandonment of the branches. i: perceive on the evidence no 
' 

poasd bi.Lt ty or suggestion of ,Hl'.\1 ¥iable alternative in the 

absence of some subsidy, ND real. alt.ernati ve has bee n suggested 

by the Debtor or by the St.ate, Elimination oi' all signal 

expense would. not avoid some annual loss on the branches or 

the necessity of undertaking promptly some rehabilitation 

expenditure. The State has not advanced before me any specific 

proposal for short-line operation of the branches or any sub 

sidy. In view of the provisions of Pub. L. (1974) 93-236, 

Title IV, Local Rail Services, especially§ 402, § 802 (in 

serting a new§ la in the Interstate Commerce Act), and§ 803, 

it would be natural that a State might wish to wait until 

abandonment haq been authorized by the I.C.C. with the result 

· that a Federal subsidy might then become available, before 

proposing any subsidized operation. This may explain why 
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no proposal for subsidized continued operation has been 

advanced. The possibility of a later subsidy should 

not prevent present consideration by the I.C.C. of 

abandonment, if a petition for abandonment now appears 

to be reasonable in the absence of a subsidy. Indeed 

I.c.c. action in 1977 may operate indirectly to induce 

or to make possible an appropriate subsidy arrangement. 

See Tr. 2-4 et seq. 

CONGVIS.i nris 
On all the evidence and ,,JI. the f':Jndings set out 

above I reach the following conc LusLcne r 

A. To the extent that, in the foregoing paragraphs, 

I have found that losses on the two branches are c.urrently 

being incurred, I regard as reliable the figures (supporting 

such losses) presented to me by witnesses called by the 

Debtor. Higher losses may in fact be the result of current 

operations, but I am not convinced by the evidence, and 

parts of exhibits to that effect and I do not rely upon 

such evidence and parts of exhibits. 

B. I conclude that the loss now being incurred on the 

two branches of at least $28,000 (although not as large as 

the losses estimated by the Debtor) is a significant burden 

on the Debtor's ability to continue basic rail service on 

the balance of the Debtor's system, including those parts of 

the system serving areas in New Hampshire depending upon 
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and making substantial current use of the Debtor's lines. 

C. There is no substantial ground ~n which to expect 

development of significant additional rai.l traffic on the 

two branches within the next five years. 

D. The economies effected by the Debtor on the two 

branches since 1972-1973 have been prudent. These include 

the shift of "bridge" traffic to other lines of the Debtor 

and reduction in frequency of servic,3 on the t,wo branches. 

E. Inconvenience and some a•·1ditional expense will be 

caused to the remaining rece ivera ,;,:f f'l:'elght on the two 

branches by abandonment of the two branches. These conse 

quences, I· conclude, are outweighed by the more general 

public interest in enabling the Deb·tor to maintain its most 

significant main line and other service elsewhere on its 

system. Even those shippers adversely affected have rail 

service within a reasonable distance and (with some adjust 

ments) can change their operations to use that rail service. 

F. The Debtor, upon abandonment, will realize substantial 

benefit from salvage of rails and other items on any part of 

these branches permitted to be abandoned. 

G. No evidence before me indicates any firm prospect 

of State or industrial subsidy of the two branches. Despite 

the suggestion in cross-examination (that economies could be 

effected by a change in methods of highway protection), there 

has been no indication in evidence that the New Hampshire 

-28- 



regulatory authorities are (or would be) inclined to approve 

such changes. Opportunity to offer a State subsidy or other 

support will continue, of course, during any further proceed 

ings growing out of the present petition. 

RECOMMENDATION 

I recommend that the Debtor be given leave to apply to 

the Interstate Commerce Comroi:311;!..,11 /;,)::: p"1rmission to abandon 

these two branches. 

Dated this '2,-l<!Tday .;:t ~ 1 1977, 

· a .. ffi,11e c trully, 
/5 I;!, /l ,., , .. ; & zt;:; 

:~laster 
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Certificate 

On December- 24, 1976, I submitted by first class 

mail postage prepaid to counsel (Mr . Collins, and 

Messrs. Rarks and Weinberg) appearing before me in 

this proceeding, a copy of a draft of the foregoing 

report with a notice that I would receive written 

objections to this report and suggestions for modifica 

tion of this report, postmarked on or before January 11, 

1977. All such writte,11 cbje c t;1011s und suggestions have 

been considered. I now fil'e this rep,;w\; (including any 

modifications of the draft r-eper-t.) for 'the consideration 

of the Court, together with the transcript of the testi 

mony and copies of the exhibits presented before me. 

Dated this 2,/,oT day of r 1 1977 •. 

)5 I (( I IL,, /M : 4 I£, 
Master 



APPENDIX 1 (see par. 14, supra) 

On the evidence, I find the following facts with 

reference to (a) the recipients and shippers of 

fre.ight on the Epping and Fremont branches, and 

(b) certain other matters. 

EAST MANCHESTER - R. C. Hazelton Company is the 

only customer now receiving rail freight. Tr. 3-25 

to 3-27. They receive carloads of high-cost heavy 

ind us trial machinery, tracto.es, :roo1d building machinery, 

graders, and similar :i.tems, 'l'hey rww have a private 

siding, but could (at slight. 0.dd.ltional expense) receive 

freight in Manchester two to t;b:re<e lililes distant and 

truck it or use the self-propellsd items to move this 

freight to their plant. 

Emery Waterhouse formerly received freight at 

East Manchester. ·rt has sold its plant and moved to 

Portland, Maine. Tr. 3-35, 3-102. There is some 

possibility that the new owner of' Emery Waterhouse's 

former plant may want to use rail facilities but it is 

not certain enough to require significant consideration. 

CANDIA Jaskolka Farms is the only rail user. 

It receives (at public delivery) shipments of egg cartons. 

Because t"here is freight service only one day each week, 

it, on some occasions at least, picks up freight deliv 

eries at Manchester. The customer could rece~ve all 

deliveries in that manner. Candia is about twelve miles 
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from Manchester. At Candia in 1974, the customer 

received two carloads. In 1975, it received six 

carloads. In the first.six months of 1976, no cars 

were received. The customer may have picked up 

some freight at Manchester in 1976. Tr. 3-27 to 3- 

28. 

RAYMOND - There were no cars and no customers 

at Raymond in 1975 or in the .first six months of 1976. 

Tr. 3-29. As noted els0wbero (par. 13, supra) a 

gravel pit in Raymond wlli eh furmel'ly produced much 

traffic has ceased ent:i.I'~ly ;~o operate. Tr. 3-36. See 

Tr. i-88. See also ri-. 1-70 t.e 1~7L Regis Tanning 

Company formerly r-e ce Lve d a few cars, but its plant 

was never rebuilt after a fire in 1972. Tr. 3-37. 

FREMONT - Spaulding and Frost made barrels, tubs, 

and similar items for the food industry. With the 

advent of plastics, the company is making the products 

as specialty items which do not move in rail volume. 

There have been no cars for 1975 and the first six 

months of 1976. Tr. J-29. 

There was a request at one time (Tr. 3-48) from 

the Fremont area to supply special cars to ship pulp 

wood. Bulk end flat cars were required. The Debtor 

did not have these cars and its representative concluded 

that insufficient revenue was involved to call for 

APPENDIX 1, p. 2 



obtaining the cars. Tr. 3-134 .. Myca Forest Industries, 

1!!£_., a forest harvesting company, now ships each 

week from Fremont by truck about two truck loads of 

round wood and three truck loads of chips. It once 

sought to move traffic by rail but, when business dried 

up a year or so ago, pressure for this rail movement 

was not continued. Buaf ne as is now beginning to pick 

up to some extent. The cmllpany has not used rail 

service in the pas.t in •m;1 substantial degree. Tr. 3- 

79 to 3-91. See Tr, 3;--sr,! t,o 3-:Y/. I conclude that 

whether any substantial f'r0-~ight business could be 

developed from these sources is purely spe cu Lat.Lve 

and is highly uncertain. 

EPPING - (a) Merrimack Farmers Exchange receives 

cars of grain and feed for their retail store at Epping, 

mostly (if not entirely) from the Exchange's mill at 

Bow, near Concord, New Hampshire. The Exchange also 

operates feed stores at Exeter (served by truck) and 

at Rochester. At Epping, the Exchange must unload by 

truck, as there is no direct track to the Exchange's 

present building. Tr. 3-65, Exeter is eight miles 

from Epping and the Exchange's truck service to Exeter 

could be expanded to serve the Epping outlet. This 

would be less convenient (Tr. 3-60 to 3-75) than present 

rail service. Tr. 3-29 to 3-31. It would increase 

"' 
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(Tr. 3-57 et seq.) the Exchange's present costs of 

loading grain on cars by conveyer belt at Bow. See 

Tr. 3-63 et seq. Grain, however, would continue to 

move from the West to Bow by rail even if the two 

branches are abandoned. Tr. 3-62. About half of 
' 

the shipments of items other than feed grain to 

the Epping store now move by truck. 

(b) Home Gas Company - This company has a 

private track and two J0,000 gallon tanks for storing 

liquid pe t.r-o Leum gas , .H has .-i competitor within a 

half mile which recei ven hi<'l gas by truck and not by 

rail. Home Gas has a pl,9.nt at Greenland (20 miles 

from Epping) and one at Gofi.'st;own (30 miles from Epping). 

Home Gas at Epping pumps gas from the rail cars to the 

30,000 gallon tank and then from the tank to trucks 

for delivery to customers. Tr. 3-31 to 3-32, Home 

Gas would remain competitive with the other gas company 

even_if rail service is abandoned, but it will lose 

the advantage over its competition which rail service 

now affords it. 

(c) W. S. Goodrich - This company receives bricks 

by rail on its private track. In 1974, six cars were 

received; in 1975, two. Tr. 3-27. Cf. Tr •. 3-36. No 

cars were received in the first six months of 1976. 

Bricks are received on pallets which have to be removed 

by fork lift from the cars. Delivery could be taken 
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at Exeter (eight miles) but it would be more expensive 

to the company. 

'(d) J. F. Brown C'ompany is about one mile from 

the main public delivery where it receives carloads 

of farm machinery and unloads it to trucks. It could 

receive this material at Exeter. Additional costs 

would be the expense of trucking for eight miles. The 

company received seven Garloads in 1974, three in 1975, 

and none in the i'irs·i; six mor1ths of 1976. 

(e) Johnson L1.!!i1kLt- Cq·,rrp:,iny formerly maintained a 

mill at West Epping and trs~dtDl.l local lumber to load 

it at a public delivel·y :facility in Epping. The mill 

has been sold and there has been no business for the last 

three years. Tr. 3-38. 

(f) General - In Epping in 1971, 102 carloads were 

received and twenty carloads were shipped. In 1975, 

70 carloads were received and none were shipped. There 

has "been a continual decline in the ••• business" 

moving by rail. With respect to "bridge" traffic, which 

formerly moved over these branches, there is now no 

revenue traffic in oil moving by rail out of Portsmouth. 

National Gypsum moves only an occasional carload of wall 

board from Portsmouth to Maine, a movement which would· 

not normally use the Epping branch. 

APPENDIX 1, p. 5 



. . ' 

APPENDIX 2 

CERTAIN FURTHER FINDINGS 

A. Exhibit 1, Sheet 5, in 1973 estimated "an 

approximate ave~age annual loss of $84,450 for the 

Epping and Fremont ·branches for the years 1973, 1974, 1975, 

1976, and 19~7. See Tr. 68. This in part was based 

(see Ex. 1, Sheet 9) on predicted expenditures for 

"Maintenance of Way & Strw::t.v.res" of $38,790 for 1973,. 

$31,609 for 1974, $137,935 f>'.l:r 1975, $137,910 for 1976, 

and $30,235 for 1977. 'l'i.,~ rP-,lnction from a Grade II 

operation (20 miles an how· !llil.][..lmum) to a Grade I (ten 

miles an hour) operation ( 2~,c niaf.n report, par. 15) had 

not then occurred and the estimates were prepared 
0

for a 

hearing (never held) before Judge Ford, at one time marked 

for March, 1973. I infer that the large proposed maintenance 

expenditures for 1975 and 1976 were designed (if abandonment 

did not take place) to bring a deteriorated roadbed (Tr. 74) 

to a satisfactory Grade II level for increased traffic (Tr. 72, 

and some "through" or "bridge" traffic, Tr. 77), then ex- 

pected by the Debtor's Engineering Division (see Tr. 29, 79 ). 

There was a prediction by the Engineering Division in 1973 

of "a considerable tie replacement program"in 1975 (and also 

1976 - see Ex. 1, Sheet 9). At the same time, the Debtor's 

traffic department (1) was not predicting any increase in 

freight revenue (kept constant at $26,648 for the whole five- 
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year period on Ex. 11 Sheet 9), (2} was telling the 

Trustees that the Raymond gravel deposit (which had 

produced a significant revenue prior to 1972, Ex. 1, 

Sheet 7, and Ex. 8 under heading "Raymond, N. H.11) 

was "worked out" (see Ex. 1, Sheet 4), and (3) that 

"The principal shipper at East Manchester will remove· 

its facility from the line i-!1 the near future." No 

satisfactory explanation (ese 'l"r. 80 to 82) of the failure 

of the traffic department. :rnd the engineering department 

to coordinate their pr,~d:J.,.;;don.~ arid their 1973 estimates 

appears in the record. 

B. The actual 1974, 1975, and 1976 (largely projected 

from first quarter experience) expenditures for maintenance 

of way were $23,574, $21,492, and $24,932. See Ex. 7. 

The 1973 estimated expenditures for 1975 on this item were 

(as has been noted above) $137,935 and for 1976, $137,910. 

See Ex. 1, Sheet 9. [On Tr. 67, appears a figure of 

"$395,00011 for 1975, which has no confirmation on Ex. 1, 

Sheet 9.J The 1973 predictions had ceased to be relevant 

in 1976, and I gave them.no weight as reflecting 1976 condi 

tions which were significantly different because of (1) the 

removal of "bridge" traffic from the two branches, (2) the 

greatly·· reduced frequency of local service, and (3) the 

reduction of maintenance to Grade I (maximum speed, 10 miles 

an hour). I had in.mind the poor quality of the Debtor's 
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" 1973 predictions in considering late:r predictions by 

the Debtor's staff. 

C. In 1976 at the resumed hearings before me on 

November 1, 1976, Exhibit 13 was introduced. As orig 

inally presented, Account No. "249 Signals and interlockers" 

was shown for the period January 1, 1976, to June JO, 1976, 

as $11,508 and for the projected 1976 annual period as 

$23,016. During direct e::::"min:1tion (Tr. 3-104 to 3-110, 

esp. at Tr. 3-109 to 3-LJ.L tlee Tr, 3-170) of Mr. Kennedy, 

one of the witnesses (,i~1l11H~ 'by t.l.ie Debtor) testifying 

about Ex. 13, it was bro•.ight out l,y the Debtor's counsel 

that an overhead item by e):n:·o:r- h:.:td been duplicated in ~ 

computing the original f'Lgur-e s for Account No. 249. This was de- 

_ _:--a~_!.i_~ed_ (Tr. 3-:-~09) __ as a "clerical error. 11 The correct figures 

for January 1 to June 30, 1976, were $7,047, and for the 

projected year 1976, they were $14;094. At my direction 

(Tr. 3-169 to 3-170) a corrected Exhibit 13 was submitted 

to avoid confusion. Both·the original form of Ex. 13, and 

the revised form of that exhibit are inclu~ed in a pamphlet 

containing all the exhibits (bound in white cardboard) to 

be filed herewith. There is no evidence that, up until now, 

this correction has been brought to the attention of the 

Debtor's Trustees. The correct figure has been used in 

par. 9 in computing the total maintenance of way expenses 

for the first six months of 1976 of $13,077- 
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WHEREAS, the City of Manchester was ordered in DT 5403, 

Order No. 9560 dated January 10, 1969 to install and maintain 

standard stop signs at each approach on Lake Shore Road at the 

grade crossing of the Boston and Maine Railroad's Portsmouth 

Branch identified as AARD OTB45750V; and 

,WHEREAS, the Boston and Maine Railroad has received 

abandonment authority for the Portsmouth Branch east of Page 

Street to Rockingham Jct.; and 

WHEREAS, there is no rail traffic over this portion 

of the line, Lake Shore Road being east of Page Street; it is 

ORDERED, that the provisions of Order No. 9560 

in DT 5403 dated January 10, 1969 be and hereby are rescinded. 

By Order of the Public Utilities Commission of 

New Hampshire this December 31 , 1982. 

Decision By: 

.~d/3/??~ 
Paul R. McQuade 

Commissioner 

J,,,_ tf ¼r1M/;.; ''j1'" 
Lea H. Aeschlima 

Commissioner 

Attested By: 

Iacopino 
e Director and Secretary 


