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INTERSTATE COMMERCE COMMISSION 

f PECISION 

SERVICE DATfl 
DEC 14 198li 

Finance Docket No. 25991 

BOSTON & MAINE CORPORATION-EXEMPTION ABANDONMENT-BETWEEN 
WINCHENDON, MA AND SWANZEY, NH 

Decided: December 7, 1981 

On June 28, 1972, the Commission, Division 3, granted a 
certificate and order permitting the Boston &·Maine Corporation 
(B&M) to abandon its 21. 6 111ile rail line between Winchendon, !vlA 
and Swanzey, NH. Inadvertently, B&M dismantled 1.09 miles of 
track and appurtenances beyond the limit 'or its abandonme�t 
application and certificate. This track runs between Valuation 
Station 1545+00 (M.P. B 89.13) and Valuation Station 1602+55 
(M.P. B 90.22) in Keene, Cheshire County, NH. On October 7, 
1981, B&M filed a motion to amend the original certificate to 
include this track. It also asked that we exempt the inadvertent 
abandonment fr◊-m the prior requirements .of 49 U.s.c. 10903. 

We cannot. amend the original abandonment certificate or 
exempt the abandonment because B&M is currently in reorganization 
in Proceeding No. 70-250-M pending in the United States District 
Court for the District of Massachusett� (Court) pursuant to the· 
provisions of former section 77 of The Bankruptcy Act, as aoended 
(11 u.s.c. 205). Section 17(a) of the Milwaukee Railroad 
Restructuring Act (MRRA), which is applicable to all rail 
carriers in reorganization, requires the Court's approval o� any 
abandonment by B&M. This proposal should have been submitted to 
the Court with copies filed concurrently with the Commission. 
See our procedures in Subpart F of 49 CFR Part 1121, promulgated 
in Ex  Parte No. 274 (Sub-No. 4), A bandonment Procedures for 
Bankrupt Railroads, 360 r.c.c. 615 (1979). At its discre�ion, 
the Court could have then requested a reeommendation from us o� 
the feasibility of granting an abandonment. However, our 
approval is not required. We will, therefore, treat B&M's peti
tion as a request for our recommendation to the Court that it 
relieve B&:M from its common carrier obligation as to the 1.09 
miles of track. Based upon the information presented in 3&�'s 
petition, we recommend that this relief be granted. 

Under 11 U.s.c. 1170( b), the Court may authorize this 
abandonnent if it is determined to be in the best interest of 
B&M's estate or essential to the formulation of a reorganization 
plan·and �s consistent with the ptiblic interest. 

---,.·--. 



, C-

F. D. No. 2 5 9 91

We believe abandonment of this line is consistent with ��e 
public interest. B&M states that it selected Valuation Stat�on 
1545+00 as the terminal point of abandonment within Keene, NE_, 
but that it mistakenly dismantled an additional 1.09 miles of 
tracks and appurtenances. It would cost B&M approximately 
$245,000 to replace the track and appurtenances. The 1.09 miles 
of track are not necessary for railroad operations, and the trac� 
space within the Keene Yard is more than adequate for present or 
prospective switching and car storage purposes. Furthermore, no 
customers are located on the track, there is no prospect or 
customers in the foreseeable future and no traffic has moved on 
the track since at least 1975. In these circumstances, 
compelling B&M, a bankrupt railroad in reorganization, to spe�c 
$245,000 to repl�ce the tracks and appurtenances would not 
benefit the carrier's estate. 

Under 49 CFR 1121.62, we normally all9w affected parties 30 
days�in which to submit comments on the proposed abandonment. 
However, since the Court has not requested a report from us, we 
will leave it to the discretion of the Court as to whether 
interested parties should submit statements concerning the 
abandonment. We do note that since there have been no shippers 
on the line since the tracks. have been removed, any ad�erse 
impact from abandonment authorization at this time would be 
minimal. 

rte commendation: 

We recommend that the Court authorize B&M's Trustees to 
abandon its track between Valua�ion· Station 1545+00 (M.P. 3 
89.13) and Valuation Station 1602+55 (M.P. B 90.22) in Kee�e, 
Cheshire County, NH, a distance of 1.09 miles. 

By the Commission, Chairman Taylor, Vice-Chairman Clapp, 
Commissioners Gresham and Gilliam. 

(SEAL) 
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Agatha L. Mergenovich 
Secretary 
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Mr. Patric HacQueen 
City T:1 nager 
City of Keene 

l ven er 4, 1981

Kc ne, � w Haapshire 03431 

Dear �r. 1 CJueen: 

With r ference to your. lett r of October 19, l 81: 
Under separate cover, our Engineering De.crtment �ill 
address the r_quirements and ihput y u request concerning 
the removal of the bridgt:::s on h.out.e 101 - nd t e Swanzey 
Factory Road. 

As far a our offer to lease railroad right� of w yin 
a railbanking ro:os 1, enclose is a letter ated August 
1 , 198 aa·ressed to Henry Smith, former Executive Direct r 
of the lew Ha I shire Transport tion Authority, offering to 
railbank railroad rights of way with the otate. 

/ur r quirements for this progra, are: 

1. Boston an Maine must be relieved of all ublic 
lia ilitJ for the right of way. 

2. Boston an !iaine n:ust be relieved of a y taxes
associate with the ownership of the ri"ht of way during the 
p_rioa in w i"h it is leased to a public entity. 

3. 11 waintena .ce for over -ad bri ges a1 crossin s
ust b assumed y the State or local co™ unity. 

Since we have removed most of t' e b· id:1es and hi h-: y 
crossings froM th section of line , u are in erested in, it 
is quite likel that item 3 may not b appro riate. 
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Under th se conditions, Boston an Maine initially 
ould bP willing to enter into a leas with the City for a 
eriod of not greater tlan two years while you consider your 

ov rall plans an strategy for t e  use of this tr ns or
tation corridor. 

I hope you ,1ill find these general terms satisfactory 
ana look forwar to hearing from you • 

.:>incerely, 

A. G. ustin 
----...a.......;a...-.:a.;...;;a.=..--P-re

1
_i;Jint and Chief Executive 

cc: J. J. Nee (_)I.a "-l 
M. V. Smith
V. R. Terrill

fficer 

----"'-----------------------------------------/ 
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Sid Weinberg 

Re: Cheshire Branch retirement, Winchendon, Mass. To Swanzey, N.H. 

The ICC order allowed B & M to retire the Cheshire Branch as follows: 

FROM: 

TO: 

FROM: 

TO: 

FROM: 

'J;'O: 

Winchendon, MA (Yard Limit) Val. Sta. 456+65 at MP B68.42 

Swanzey, NH (Town Line with Keene) v.s. 1545+0 at MP B89.13 

The B & M actually retired as follows: 

Winchendon, MA (Yd. Limit) Val. sta. 456+65 at MP B68.42 

Keene, NH (Eastern Ave Crossing) v.s. 1602+55 at MP B90.22 

The error or overage was on the North end: 

Swanzey 

Keene, NH 

Val. Sta. 1545+0 

Val. Sta. 1602+55 

at MP B89.13 

at MP B90.22 

Total track retired in error= 5,755' or 1.09 mi 

cc: J. F. Adams 

D. J. MacDonald

V,f<.�uvJZ 
V. R. Terrill
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Petition for Order No. 649 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF MASSACHUSETTS 

ln Proceedings for the Reorganization of a Railroad

. . . . . . . . . . . . . . . . . 
In the Matter of 

BOSTON AND MAINE CORPORATION No. 70-250-M 

Debtor 

PETITION OF TRUSTEES FOR AUTHORITY TO ABANDOtl 
A SEGMENT OF THE CHESHIRE BRANCH IN NEW HAMPSHIRE 

Now come the Trustees and respectfully represent as 
follows: 

1) Included in the estate of the Debtor is a

segment of the Cheshire Branch, approxi

mately 1.09 miles in length, extending

between milepost B89.13 and milepost

B90.22, all within the City of Keene,

Cheshire County, in the State of New

Hampshire ( the "1 ine" ) •

2) The line was not included in the application

of the Boston and Maine Corporation to the

Interstate Commerce Commission (Commission)

in 1971 (Finance Docket No. 25991) for a

certificate of public convenience and

necessity authorizing the abandonment of a

portion of the Cheshire Branch, N.H. of which

I 
; . 
f 
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the line is a part and the Decision, Certi

ficate and Order of the Commission in 1972 

authorizing the abandonment, as applied for 

by Boston and Maine Corporation, did not 

include the line. 

3) In the mistaken belief that the line, which

extends the northerly point of the abandon

ment authorized by the Commission to the

Keene, N. H. yard limit, had been authorized

for abandonment, the Debtor dismantled the

line in 1981.

4) The foregoing facts were stated to the

Commission in a motion to amend its certifi

cate of public convenience and necessity in

Finance Docket No. 25991 to include the line

in such certificate,· a copy of which is

appended hereto, marked Appendix A, and

copies thereof were duly served on all

parties entitled to receive notice under

5) 

the Commission's abandonment procedures

for Bankrupt Railroads (49 C.F.R. 1121.60(c}.

By its decision in Finance Docket No. 25991,

decided December 7, 1981, served December 14,

1981, a copy of which is appended hereto,

marked Appendix B, the Commission denied

the motion to amend the certificate of

public convenience and necessity in that

proceeding, but treated the motion as a

request for its recommendation to this

Court under the provisions of Section 1170

of the Bankruptcj Act (11 U.S.C. 1170) and

recommended that this Court authorize

abandonment of the line.

-2-
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6) The Trustees have considered the interest of

the Debtor's estate and of ultimate reorgani

zation and the affect of abandonment of the

line on the public interest, and have deter

mined that the line should be abandoned in

the interest of the Debtor's estate and of

ultimate reorganization, and that such

abandonment will not unduly adversely

affect the public interest {Appendix C).

WHEREFORE, your petitioners pray that: 

1. 

2. 

Pursuant to the provisions of Section 

1170(c) of the Bankruptcy Act (11 U.S.C. 

1170[c) ), the Court issue notice of 

hearing on the within petition to the 

Commission, the Secretary of Transportation, 

the Trustees, any party in interest that 

has requested notice, any affected shipper 

or community and any other entity prescribed 

by the Court. 

After such hearing, pursuant to the provi

sions of Section 1170(c) of the Bankrupcty 

Act (11 u.s.c. 1170[c) ), the Court enter 

an order herein; 

(a) authorizing the Trustees to abandon a

segment of a line of railroad known as

the Cheshire Branch, approximately

1.09 miles in length extending between

milepost B89.13 and milepost B90.22 in

Keene, Cheshire County, New Hampshire.

(b) authorizing the Trustees, after salva

ging such material as may profitably

be recovered from said line of rail-

-3-
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road and subject to the limitations 

of other Orders entered herein, to 

sell or otherwise dispose of said 

line of railroad. 

(c) authorizing the Trustees to take such

other steps as may be necessary and

proper to accomplish the foregoing.

Robert w. Meserve and Benjamin H. 
Lacy, as Trustees of the Property 
of Boston and Maine Corporation, 
Debtor, 

By their attorn�y, 

nberg 
way Street 

Boston, MA 02114 
Tel: ( 61 7) 227-6000 

Dated: January 19, 1982 

COMMONWEALTH OF MASSACHUSETTS 

Suffolk, ss. January 19, 1982 

Boston, Massachusetts 

Before me, personally appeared_ Sidney Weinberg, who 

made oath that the facts stated in the foregoing petition 

are true. 
\ 

_Notary Public 

My Commission Expires: .),,--; / ,,,,..'\7'.,r
__,,-

,__../V/.1·[/"_. .,,,.lA---,,' _,... 

-4-
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It>. 70-250-M a 

Petition for Order It>. 649 
Appendix "A" • 

BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

·Finance Docket No. 25991

BOSTON & MAINE CORPORATION ABANDONMENT BETWEEN 
WINCHENDON, MASS., AND SWANZEY, N.H. 

MOTION TO AMEND CERTIFICATE OF 
PUBLIC CONVENIENCE AND NECESSITY 

Now come Robert w. Meserve and Benjamin H. Lacy, 

Trustees of the property_of Boston and Maine Corporation, 

Debtor (See In the Matter of Boston & Maine Corporation, 

Debtor, No. 70-25 0-M} U. s. District Court of the District 

of Massachusetts (B&M} and move the Commission to amend. its 

certificate and order, by Division 3, decided March 13, 

1972, served April 13, 1972, to permit abandonment of 

approximately 1.09 additional miles of the line in Keene, 

Cheshire County, New Hampshire extending between Valuation 

Station 1545+00 (Milepost B89.13} and Valuation Station 

1602+5 5 (Milepost B90.22). In support thereof, B&M states 

the following: 

1. B&M, in its application, selected Valuation

Station 1545+00 as the terminal point of abandon

ment within Keene, New Hampshire.

2. Inadvertently, B&M dismantled the tracks and

appurtenances bejond the limit of its application



and the Commission's certificate, approximately 

1.09 miles in length, extending between Valuation 

Station 1545+00 (M.P. B89.13) and Valuation 

Station 1602+55 (M.P. B90.22). The latter 

valuation station marks the yard limit in the 

B&M Keene, N.H. Yard. 

3. The cost to the estate of Boston and Maine

Corporation� Debtor to replace the track and

appurtenances in the 1.09 miles is approxi

mately $245,000.00.

4. The 1.09 miles of track are not required for

railroad operations.

(a) Track space within the Keene, N.H.

Yard is more than adequate for

present or prospective switching

or car storage purposes.

(b} No rail customers have been

located on the 1.09 miles of line

nor is there any prospect in the

near future for customer location

there. (See Attached verified

statement, Appendix "A").

5. In addition, abandonment of the additional

1.09 miles of track will permit the New

Hampshire Department of Public Works to

-2-
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make substantial savings in its costs for 

the reconstruction of N.H. Route 101 in 

and about an overhead bridge of B&M 

which is maintained by B&M within the 

1.09 additional miles of track (Letter 

of John A. Clements, Commissioner of 

N.H. Department of Public Works and 

Highways to Vincent R. Terrill, dated 

September 11, 1981, attached hereto as 

Append ix "B". 

The elements exist for Commission 

determination that exemption of abandon

ment of the 1.09 miles of line from regu

lation under 49 USC 10505 is warranted: 

(a} Application of 49 use 10963 is 

not necessary to carry out the 

transportation policy of 49 USC 

10101a, and 

(b} The service is both of limited scope 

and not needed to protect shippers 

from the abuse of market power. 

However, if the within motion is not allowed, B&M's 

reorganization since the date of application for abandonment 

makes the provisions of 11 USC 1170 applicable to 

abandonment authorizations by its Bankruptcy Court after 

application to the Commission and receipt by the Bankruptcy 

-3-



Court of the Commission's recommendation thereon. Such 

exemption would be nugatory in achieving the relief that 

amendment to the abandonment certificate would effect. 

[Section 17 of the Milwaukee Railroad_ Restructuring Act, 

Pub. L No. 95-101 (1979) 49 CFR 1121.60-63]. 

WHEREFORE, B&M moves the Commission to amend its 

certificate and order, Division 3, served April 13, 1972 in 

Finance Docket No. 25991, Boston & Maine Corporation 

Abandonment Between Winchendon, Mass., and S�anzey, N.H. to 

permit abandonment of that portion of its Cheshire Branch 

line of railroad approximately 22.5 miles in length, 

beginning at Valuation Station 456+65 in Winchendon, 

Worcester Cournty, Mass. and running in a northwesterly 

direction to Valuation Station 160+55 in Keene, Cheshire 

County, N.H." (underlining supplied to show proposed 

changes in the certificate of public convenience and 

necessity). 

Dated: October 5, 1981 

Respectfully submitted, 

j 

Sidney Vieinberg 
150 Caus�wav Street 
Boston, MA 02114' 

Attorney for Robert W. Meserve 
and Benjanin TI. Lacy, Trustees 
of the Property of Roston and 
Maine Corporation, Debtor 

-'-4-
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State of Massachusetts 
County of Middlesex 

VERIFICATION 

William J. Rennicke, Vice President, Boston and Maine 

Corporation, Debtor, makes oath and says that he has been 

authorized to verify and file with the Interstate Commerce 

Commission the foregoing Motion to Amend the Certificate of 

Public Convenience and Necessity in Finance Docket No. 25991; 

that he has carefully examined all of the statements in the 

motion; that he has knowledge of the facts and matters 

relied upon; and that all representations set forth are true 

and correct to the best of his knowledge, information and 

belief. 

--1 l " 
\ ' ; 

/J\_ 

Subscribed and sworn to before me John F. O'Dowd 

in and for the State and County above named, this 29th day 

of September, 1981. 

My Commission Expires: 

My Cor.?r.iission �1Cpires �co. 6, _1_98;,; · 
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APPENDIX A 

Verified Statement of Earle B. Rourke 

I am Earle B. Rourke. I reside at R.F.D. # 1, 

Barrington, New Hampshire. I am employed by Boston and 

Maine Corporation, Debtor (B&M) as Assistant to Vice 

President-Marketing and Sales-Special Projects. 

I have studied the traffic for the Years 1975-1980 

on the segment of track of the Cheshire Branch between 

mile posts 90.22 and 89.13 for which application for 

discontinuance of operations a.re made and have determined 

there has not been any rail freight traffic nor does it 

aJP�u� any opportunities exist to generate any rail 

business. 

��d,.
Earle B. Rourke 



APPENDIX A (Page 2} 

VERIFICATION 

State of � It� 
County of ;£'.o---�J� ss .

.f::A-J?LG, 7J /?o'<-1a/2;being duly sworn, deposes

and says that he has read the foregoing statement, knows

the facts assert�d therein, and that the same are true as 

stated. 

{Signed) 

�ubscribed and sworn to before me this 

�
#)

· 

Notary Public 

My Commission 

, 1981. 

/�_ day
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APPENDIX B 

ST ATE OF l\E\\! HA�IPSHIRE 

DEPARTMENT OF PUBLIC WORKS AXD HIGHWAYS 

JOHN 0. �!ORTON BlilLDING 

CONCORD. N.H. 0:1301 

JOHN A. CLE ME.HS, P. E. September ll, J.981 
COMMISSIONER 

Mr. Vincent R. Terrill 
Vice President - Engineering 
Boston and Maine Corporation 
Iron Horse Park

North Billerica, Massachusetts 01862 

Dear Mr. Terrill: 

This is in follow up to your conversation earlier this mon�h 
with Deputy Commissioner and �hi�.Engineer Reuel Webb concerning the 
status of your bridge on the �e':(� Branch (Department InventOr:'f 
Number 160/050) over N. H. 101 and the Branch River in Keene. 

As you may be aware N. H. 101 westerly of the bridge is fully 
constructed to contemporary standards for a Federal Aid Primary F.ighway 
and now conveys on the average about 7,700 vehicles per day. To the 
P�st.the route is of substandard design as it meanders along the Branch 
River to Marlborough Village. This heavily travelled section of N". H. lOJ. 
is in definite need of improvement and we have a reconstruction project 
planned for fiscal 1984 beginning at the Keene-?�arlborough Town Line and 
extending 0.9 mile easterly to an improved se�ent through the village. 
Right of way acquisition on this project has started but construction is 
delayed pending installation of a municipal sewer system which is 
expected to be completed in the next two years. 

When the above work is completed, a two mile section will 
remain and its substandard-features will be even more noticeable and 
hazardous due to higher design standard roadways on both ends. 
Improvement of this substandard section will most likely be entered 
into our program for completion during the late 1980's and a major 
consideration will be proper reconstruction approaching and passing under 
your overpass #16o / 050. 

To align the improved sections properly, we expect the roadway 
under the overpass will remain essentially on location however we'll 
find it necessary to design an expensive offset toward (and into) the 
Branch River in order to obtain adequate width, sight distance, and 
preserve the integrity of your notherly abutment. In addition, permission 
to realign the river banks and channel nru.st be successf'ul.ly obtained 
from other state and federal agencies. Of course, if the overpass 
were abanboned the roadway �ould be realigned by offsetting away from 
the river thereby being considerably less expensive to construct·and be 
less likely effected by early freeze conditions during cold weather 
months thus providing a safer roadway for motorists. 
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Mr. Vincent R. Terrill September ll, 1981. 

L"h,,)J,,-,.,._ 
In summary the abandonment of the hh elet Branch Bridge 

(#160/050) would facilitate and lessen the highway improvement cost of 
N. H. 101 therefore the New Hampshire Department of' Public Works and 
Highways has no objection to such an abandonment. Should this matter 
deserve further consideration, please feel free to contact us. 

JAC/LSK/gj 
cc Reuel. W. Webb, Deputy 

Maintenance Division 
Design Division 

Commissioner 

Sincerely, 

�t,JlJd-? _John A. Clements, P. E. 

.,,---
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BOSTON AND MAINE CORPORATION - DEBTOR 

150 CAUSEWAY STREET 
ROBERT W. �IESERYE 

JlENJA�l1� H. LACY 

·nwsn:ES
BOSTON, MASSACHUSETTS 02114 

Telephone: 127-6000 

JOHNJ.NEE 
Vice President and General Counsel 

LAW DEPARTMENT 

October 6, 1981 

Agatha L. Mergenovich, Secr�tary 
Interstate Commerce Commission 
12th and Constitution Avenue, N.Wa 
Washington 1 DaC. 20423 

JOHN£. O"KEEFE 
SIDNEY WEISBERG 

. Altorneys 

Re: F'inance Docket No .. 2599i � Boston & Maine 
Corporation Abandonment bet·:ween Winchendon, 
Massachusetts and Swanzey, New Hampshire 
Motion ·to Amend Certificate of Public 
Convenience and Necessity 

Dear Ms. Mergenovich: 

Enclosed please find six (6) copies of the Certifica�e 
of Service of the above-captioned Motion which was 
inadvertently omitted from the copJes thereof. 

In addition, the valuation station-to which B&M's 
prayer appearing on page 4 of the Motion requested the 
abandonment certificate to be extended should be amended to 
read 1602+55 in the stead of 160+55. 

SW/mon 
Enclosures 

cc: 

Very truly yours, 

Sidney Weinberg 

Parties naine<l in Ceri.:ificate of Service 



CER'l'IFICATE OP SERVIC� 

l certify that I have th i.n Jay served -t:hc! f:C>n:going

application upon the Governor of 

· 'lbe State of New Hampshire

by mailing a copy thereof to him by cer.tif icd mail,- post, .. gc-:

prepaid and properly addres_sed and that I havo !;et�ved_ the!

fo:cegoing application upon the Public tJtjj.ities 0-Jit.ri\>.s�;ion c-... n::1 

and upon the May.or,·Citv of Keene, H"•!��- hv 111c.d.l:i.nq

a copy thereof to each of then1 ,, first cl; .. ss TM . ..5 J,, pC>st.c.9e 

prep a id and properly aaares:-.:ed., 

Dated at Boston, Massachusettsr thii 5th 

October v 1981 .. 

-6-· 
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INTERSTATE COMMERCE COMMISSION 

DECISION 

SERVICE DATE I 
DEC 14 1981i 

Finance Docket No. 25991 

BOSTON & MAINE CORPORATION-EXEMPTION ABANDONMENT-BETWEEN 
WINCHENDON, MA AND SWANZEY, NH 

Decided: December 7, 1981 

On June 28, 1972, the Commission, Division 3, granted a 
certificate and order permitting the Boston & Maine Corporation 
(B&M) to abandon its 21. 6 mile rail line between Winchendon, �1A 
and Swanzey, NH. Inadvertently, B&M dismantled 1.09 miles of 
track and appurtenances beyond the limit 'or its abandonment 
appl1cation and certificate. This track runs between Valuation 
Station 1545+00 (M.P. B 89.13) and Valuation Station 1602+55 
(M.P. B 90.22) in Keene, Cheshire County, NH. On October 7, 
1981, B&M filed a motion to amend the original certificate to 
include this track. It also asked that we exempt the inadvertent 
abandonment fro·m the prior requirements .of 49 U.S. C. 10903. 

We cannot amend the original abandonment certificate or 
exempt the abandonment because B&M is currently in reorganization 
in Proceeding No. 70-250-M pending in the United States District 
Court for the District of Massachusetts (Court) pursuant to the· 
provisions of former section 77 of The Bankruptcy Act, as aQended 
(11 u.s.c. 205). Section 17(a) of the Milwaukee Railroad 
Restructuring Act (MRRA), which is applicable to all rail 
carriers in reorganization, requires the Court's approval o� any 
abandonment by B&M. This proposal should have been submitted to 
the Court with copies filed concurrently with the Commission. 
See our procedures in Subpart F of 49 CFR Part 1121, promulgated 
in Ex Parte No. 274 (Sub-No. 4), Abandonment Procedures for 
Bankrupt Railroads, 360 I.C.C. 615 (1979). At its discretion, 
the Court could have then requested a recommendation from us on 
the feasibility of granting an abandonment. However, our 
approval is not required. We will, therefore, treat B&M's peti
tion as a request for our recommendation to the Court that it 
relieve B&:M from its common carrier obligation as to the 1.09 
miles of track. Based upon the information presented in B&M's 
petition, we recommend that this relief be granted. 

Under 11 U.S.C. 1170(b), the Court may authorize this 
abandonwent if it is determined to be in the best interest of 
B&M's estate or essential to the formulation of a reorganization 
plan·and is consistent with the public interest. 

-. 
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We believe abandonment of this line is consistent with the 
public interest. B&M states that it selected Valuation Station 
1545+00 as the terminal point of abandonment within Keene, lftl_, 
but that it mistakenly dismantled an additional 1.09 miles of 
tracks and appurtenances. It would cost B&M approximately 
$245,000 to replace the track and appurtenances. The 1.09 miles 
of track are not necessary for railroad operations, and the track 
space within the Keene Yard is more than adequate for present or 
prospective switching and car storage purposes. Furthermore, no 
customers are located on the track, there is no prospect of 
customers in th� foreseeable future and no traffic has moved on 
the track since at least 1975. In these circumstances, 
compelling B&M, a bankrupt railroad in reorganization, to spend 
$245,000 to repl�ce the tracks and appurtenances would not 
benefit the carrier's estate. 

Under 49 CFR 1121.62, we normally all9w affected parties 30 
days�in which to submit comments on the proposed abandonment. 
However, since the Court has not requested a report from us, we 
will leave it to the discretion of the Court as to whether 
interested parties should submit statements concerning the 
abandonment. We do note that since there have been no shippers 
on the line since the tracks have been removed, any ad�erse 
impact from abandonment authorization at this time would be 
minimal. 

Becommendati_on: 

We recommend that the Court authorize B&M's Trustees to 
abandon its track between Valua�ion- Station 1545+00 (M.P. B 
89.13) and Valuation Station 1602+55 (M.P. B 90.22) in Keene, 
Cheshire County, NH, a distance of 1.09 miles. 

By the Commission, Chai rman Taylor, Vice-Chairman Clapp, 
Commissioners Gresham and Gilliam. 

(SEAL) 

2 

Agatha L. Mergenovich 
Secretary 
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Jib. 70-250-M 
Petition for Order tb. 649 
Appendix "C" 

Memorandum to the Trustees 

Abandonment, Segment of Cheshire Branch, N.n. 

1. 09 miles of line ( hereinafter "The line") , extending

between Milepost B89.13 and milepost B90.22 on the Cheshire 

Branch in Keene, Cheshire County, New Hampshire, was 

inadvertently dismantled in the belief that this segment of 

line was included in a certificate and order permitting 

abandonment of the Winchendon, MA to Swanzey, N.H. segment, 

21.6 miles in length. 

The estimated cost to replace the track and 

appurtenances on the line is approximately $245,000.00. no

rail customers are located on the line and no prospect 

appears for customer location. The line adjoins the-Keene 

Yard. Trackage within the yard is more than adequate for 

present or prospective switching or car storage purposes. 

The new Hampshire Department of Public Works supports 

the abandonment which will permit substantial savings in its 

costs for highway improvement. 

A. G. Dustin 

Dated: January 11, 1982 



{ CERTIFICATE OF VOTE 

I, the undersigned Benjamin H. Lacy, one of the 

Trustees of the property of Boston and Maine Corporation, in 

reorganization, hereby certify that at a meeting of the 

Trustee group held on January 14, 1982 , at which 

both Trustees were present, there was presented a memorandum 

from Alan G. Dustin, President, to the Trustees on the 

subject of abandonment of a segment 6f the Cheshire Branch, 

1.09 miles in length extending between milepost B89.13 and 

milepost B90.22 in Keene, Cheshire County, New Hampshire, 

a copy of which memorandum is attached to this certificate, 

and that after discussion of the matter with Mr. Dustin, the 

Trustees duly 

VOTED: To authorize appropriate application 
for abandonment of a segment of the 
Cheshire Branch, 1.09 miles in length 
extending between milepost B89.13 
and milepost B90.22 in Keene, Cheshire 
County, New Hampshire, having determined 
that such abandonment is in the inter
ests of the Debtor's estate without 
unduly adversely affecting the public 
interest. 

I hereby further certify that the said vote has not 

been amended, modified or revoked and is now in full force 

and ef feet. 

Attest: 
_ . . ./ 

.a 
v� -�; 

,,___� Trust v . / 

Dated: r� I� l'fi:2
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September 18, 1981 
/'/ I I 

s. Winberg:

The attached letter from NHDPW Chief Engineer, Ruell Webb, dated 

September 11, 1981 refers to our UG (undergrade) bridge No. 89.47. B&M 

Cheshire Branch track at MP 89.47 runs over NH State Highway 101 at this 

location which is within the trackage inadvertantly retired by B&M's 

contractor. 

As can be seen from the last two paragraphs, the State of New Hampshire 

would save considerable money and time if this bridge could be retired. 

VRT/kml 

cc: J. F. Adams 

D. J. MacDonald

c. D. Pierce

V. R. Terrill

I 
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AG?.E:::i.'-'�;7 :nade !.r. :!-:.:.:;:::.:.ca7;e -:h.:.s 2v., ..f jay o:: Jv-..e 
19 81 , oy a::.:i oet:·,1ee� =l-:>::er-;;. W. Meser·1e a::,::. �e:".j a�� n. -=:.-a-�-

;r
-,-.,,._ ... =--.:._s _____ e_:_3 

__ :>_: __
the pr-:>per�y of 30S::'C.i �r:) �.:.�:::�� C0?.?0?.A'I!-:N, �eb '::.::>r, a:.� ::.-:>� .i..-:.�:.-;:.=.ua:.:1 
(Se� �� the �atter of Boston anc:. Ma.!.ne Cor?orat!.��, �eb�o�, U�..!.�e� s�a�es 
Di.strict Cou:t �o-:: t�e !}!.strict of Mas3ac!'luse:.�5, �ocke-r. :io. 7�-25.:;-:-n 
with offices at 150 Ca�sewa7 Street, Bosto�, Massec�use��s, �ere:.�a:'::.er 
called t!1e "Tr..istees", ar.c:. Old World Specialty Building Products, Inc_
Pleasantdale Road, Rutl�d·, Massach}lsetts, ·01543 
here!.nafter called the Contractor·. 

w:ar.:.Ss�H: 

That WE3�A.S the T::-1..1ste9s have ag�ee� �o e=pl�Y t�� c-�����--- -�

do certa!.� work, c�nd!.tional upon t�e execut�on of a� a3ree�e�� =-��e::::::.
fy:.ng tr.e T!"".lstees a.ga.i..-:.st l:.abil!.ty ar!.s!.ng o�t of the c���=a����-s D0-

for�a::ce of such wo=k, as set forth in the folloAin�: 

tette� c:.ated: April 21 1981 � , . 
rrom: D.J. MacDonald, Manager

Corp., Iron Horse Park, 
Material and· Welding� E-Jston a.�d Y..a.:.ne
No. Billerica, MA Qllj62 

to: Old World Builders, Inc., Pleasantdale Road, Rutland, Y.A Ol:;-!-:-3 

and let�er dated: May 7, 1981 
from: Arnold L. Beaton, President, Old World Builders, Inc., 

Pleasantdale Road, Rutland, MA 01543 

to: D.J. MacI)onald, Manager·, Material end Welding, Boston a.�d f-!::.:.:2e 
Corp., Iron Horse Park, No. Billerica, MA 01862 

.. 

�· 

; 

copies of wr:.ic!"l :e�ter is attachec here'!:o a."ld made a par-: of ��!is :::.�-0�- ... - ... � 

NOW, T".1:E?.==?cR:::, in c�r.sideration thereof a."ld in co,...s�c.,,.-�-"' �- ,...� ,.,.,.,. 
moneys to be paid the Contractor by the ?;;us�ees, as se:, =�=--:.:: :.::. ":::e :::���;e 
described correspo�dence, tr.e Contracto� hereby cove�a:':":.-s =-�Ca����� wi�� 
the Trustees as follows: 

(1) to comply with all require:!r.e:1ts p-e?"taining to �-,,.-:·1--:--,,.-

ins�ra..�ce, old age retire�ent benef:.ts, pensions or ar:..."lcit!es. �o� c� 
hereafter !.�posed by :edera: or state author!ties, to re:=ou�se t�e 
Trustees for any a.�d all a.c:.ounts of such contribu�!o�s c� �cc:<es �a!.� 
�Y the Trus�ees on account of said work, a�d for a�y pe��:�ies ���� 
by reasor. of the failure of t�e Contractcr to fully co�,:y -it� ��� 
provisions of such require�ents; 

(2) upon receipt of reasonable r.otice to de!'enc a......_7 cla!.=, :!e=-a::.i _ 
or suit brought against the Trustees, their successo?"s or ass!�s f�r 
alleged patent i�fringe�er.t based on the use of appa�a�us, ::2�eri�:s 
or riethods furnished or used by th� Contrac�or in doir.g t�e we��� a�� 
to pay a.�y ju1gments er ca..�ges finally awarde� in s�c� c�a:.=s o� s�i�s; 

(3, ... o i"'a·�-.. •fy ana· ·nold h,.-1 .. ss t"'e T"""S ... e<>s t"-.,.;- -----�--~�-

, "' -- ,:;;:;:.�........ - ----�- .. � ... """- .... - , ----- .:>-----::..:--::,. 

er assigns and their off!.cers, a5e.�ts ar.d serva.�ts aga!�s� a:.y ::.:.� �:: 
loss, cost, c��a;e or e:;>C?ense ar:.d agains� a_....._y a..�c al� c:�i�s or s�=-�� 
for damage to prope::--;;y, personal.in�ury or dea��, �risi� �u� �: -- '� a::y 
way r�fer���e t� �he �se �f T�us�ees ;�e��ses by t�e :���������� ��5 
a.5er .. :::s, sar,i���, t.:.:!Ce!'" th� "';e�::is of 1::!i..s a;!"e�?::�r.� 'ht.�:.::�=- s::.�:: :::ss. :,!" 

cia..�:.ge :.s s�::a�ed =y· the Con':!"'ac-:or, hi.s agent.� o!" se=·ta..-... �3, c:-- =� ... ��::�:--s .. 

I�r ",f!Th='.:5S ��-.:--:2.::0:, -::?.e ?a!"-::ies �:re1::: t.a7e e:ca���=� �:":.:s: :--�,.., .... -s 
en th� day a_�t=. yea.-:: :'irst abolre n!"i�-:c� .. 

'J.L�..:.. :.:'�..:t-..J.:..·1_·-.::..1'..:_�.=-:,_:-·...; 

T:T�:.._ ___ _.f�r.�����-�'�o�EWT".::..;..;:..:.. ______________ __ 
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April 21, 1981 

�r. Arnold Beat en 
Old World Builders, Inc. 
Pleasantdale Roa1 
Rutland, "'tA 01543 

DP.ar Mr. Beat ens 

Thank you for coming to �illerica on Tuesday. It was a pleasant, 
informative and pot entially profitable exchange. 

While pr�paring a contract today, I r eceived a call frcn one of thP. 
ccrnpaniee waiting to bid on the track r�ov�l. I informe� hiPl that we 
probably would n ot be sending out bids as we had about d ecide� to give 

the job to you. Re asked the terms and I told him the following: 

1. Contractor will remove all rail, joints, tie plates
an� •witch material and �eliver it to our yard at

Billerica.
2. Removal of all track bridges and the installation of pro:c>@r

barriers on each •ide of the removed bridge.
J. Removal of all ties, switc h and bridge timbera.
4. ReJ'I\OVal of aignale and related appliances.

5. Replac ement of crossing• to the satisfaction of proper
town, county or atate official••

6. Leave premiaes in conditions acceptable to the
railroad.

7. Contractor to post a Pref ormance 9ond and will be
responsible f or obtaining all necessary licenaes
and permits.

All aaterials from Items 2, 3, and 4 ahove to hecome the pr operty 
of the contractor. 

'fhe caller, J. F. Scalley of Northeast Railroad Construction Co., 
claimed he could give us a better offer. 

I told'him to do •o and s�nd his proposal in writing. I would like 

you to&> the aame. 

A1110, I woulc! appreciate it if you would ¢ve me a aeperate 

proposal on the removal of the highway bridqea. 



.I, 

. 

, 

� . . 

Over and ftbove the Cheshire Branch, I have several buildings at 

White River, Junction, Vermont that I would like you to look at for 

removal. 

I hope to hear �rem you soon. 

Sincerely, 

D. J. P.�acDonald, "'anager

Material antl Welding

be: s. Maxwell, Springfield Terminal Co.

J. Scalley, Northeast Railroad Construction Co.

-
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fl.eusanthal.e f&oah 

Eutlnnh. ffln. 01543 

(617) 886-6570

llniqut Junnes anh E.enouatimt.s of llniqut ©unlttu 

Mr. D. J. MacDonald, Manager 
Material and Welding 
Boston and Maine Corporation 
Iron Horse Park 
No. Billerica, MA 01862 

Dear Mr. MacDonald: 

May 7, 1981· 

This proposal concerns the removal the Cheshire Branch, as 
mentioned in your letter of April 21, :1981. 

Old World Builders will: 

1. Remove all rail, joints, tie plates and switch material and
deliver it to gondola cars at Winchendon, Mass. and -'--·
Keene, N. H.

2. Remove all track bridges and install proper barriers on eac-h
. side of the removed bridge.

3. Remove all ties, switch, bridge timbers, signals and
related appliances.

4. Costs for the replacement of crossings will be negotiated
separately due to the unknown cost that will be incurred for
the necessary permits and inspections to meet requirements
of the town, county & state governments.

5. Lit.�m-:-�mdg.�!(>ver rails and the.�foa-�,i1�15'ei.f:i1lea
and graded with gravel from the B&M gravel pits. Paving will be

negotiated separately due to the unknown requirements of the 
town, county and state governments. 

6. Post a performance bond and will be responsible for obtaining
all necessary licenses and permits. The performance bond
will be posted for each one (1) mile section of track as the
same section is be.ing removed.

I 

7. Bridges and road crossings will be done at the convenience
of Old World Builders, Inc. upon completion of rail and tie
removal, so not to slow down equipment being used in the
removal of rails and ties or tie up railroad cars being used
in the clean-�p.

(continued) 
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All materials from Items 2 and 3 above will become property 
of Old World Builders, Inc. 

Completion of the above mentioned work will take approximately 
three-six months depending upon the length o[ time needed to 
secure all the necessary permits and licenses. 

We are anxious to start the project at the earliest possible date. 

Sincerely yours, 

""--f' /? <-/ . Cl�--t:r/ .L.. v� i .. �, _
,,,, 

Arnold L. Beaton 
President 
Old World Builders, Inc. 

ADDENDUM TO PROPOSAL 

On the following Items� Old World Builders, Inc. will 
perform the follo�ing within its bid proposal:_ 

Item 2: "Proper barriers" will consist of three rail
road ties properly supported by 2x8 cross pieces. • 1 �b 
Trespassing" signs (to b.e supplied by the Railroad) 
will be erected on each barrier. 

Item lL: "Replacement of crossings" will consist of the 
removal of all rail� ties and signals arid the level 
regrading of the crossings. Paving will be a separa�ely 
negotiated item. 

Item 5: Included in this item is sufficient compaction 
and level regarding of the filled area. 

a 
- -

, . 
- -? 

1-<--✓ (d/2,� C /2:2c�c ·J. v' 
Arnold 1. Beaton. 

Title: President 
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Mr. Henry M. Smith 
Executive Director 

August 18, 1980 

New Hampshire Transportation Authority 
John O. Morton Building 
85 Loudon Road 
Concord, New Hampshire 03301 

Dear Henry: 

Boston and Maine recognizes the integrity of rights of 
way as a valuable asset for possible restoration of rail 
service or other transportation needs. There is also a 
recognition that over the past decade the State of 1Jew 
Hampshire has developed a policy in which it views the 
guaranteeing of the continuity of such rights of way as an 
important public policy. 

At present, Boston and Maine recognizes that substantial 
public expenditure would be needed to purchase all excess 
r�il transportation property and appurtenances, and that 
they would divert funding away from other projects that 
might affect lines where there are current rail users. 

After careful consideration, Boston and Maine would 
like to offer to the tate of New Hampshire a proposal under 
which Doeton and 1 aine would guarantee to preserve the 
continuity of abandoned rights of way within the utate for 
future transportation use for an agreed upon period of time. 
This land banking of the rights of way would be beneficial 
to all parties and would not require.current expenditures of 
funds. The railroad is open to suggestions on how this 
might be set up and what protection the State might require 
under such an arrangement. In cases where track material 
was surplus, the railroad would remove such material to 
prevent further pilferage and deterioration of such track 
and structures while the rights of way were being land 
banked. During the period the rights of way being held by 
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the Boston and Maine for future potential transportation 
use, we would expect that actions would be taken by New 
Hampshire to relieve Boston and l''laine of all continuing cash 
drains that might be associated with the lines, including 
tax liability, crossing and bridge maintenance, and public 
liability. 

This offer is made on the assumption that, by relieving 
the State of New Hampshire of the needs to expend scarce 
funds for the purchase of our rights of way, some of th6se 
funds would be available for use in preserving and llnproving 
lines which are financially weak, but still active. 

A long-term process we would like to see is one of 
first prioritizing lines for study and then reviewing them 
on a line-by-line basis to develop a rejuvenation plan. The 
primary source of up-grading funds we would expect to come 
from federal sources, with contributions from shippers and 
the railroad making up the balance. A key factor in under
taking the project would be the likelihood of creating a 
financially self-sustaining line in the future. 

In order to justify internally the land banking proposal 
and fully develop the benefits to the railroad and our shippers, 
we are hopeful the State of New Hampshire will provide us 
with an open best-knowledge assessment of what type of federal 
funding would be available in the next several years and how 
we might jointly apply these monies to branch lines which 
_are still active in the State. The availability of such 
funding for active projects would provide us with the general 
information needed to determine how long a period of land 
banking could be provided, as well as what other types of 
commitment the railroad would be willing to make. 

This is a preli�inary proposal and we are more than 
willing to entertain any suggestions you might have on how 
specific language could be worded or what, if any, legis
lative action needs to be taken. 

We would like an early reply on the possibility of 
removing our surplus rail so it can be used where possible 
before the end of the current work season. Because of the 
pressing need we have for 100 pound rail and the lack of a 
decision from the New Hampshire Transportation Authority in 
nearly one year on the acquisition of the Cheshire Branch� 

• we intend to remove the rail and suitable ties before the
end of 1980 on the Keene to Massachusetts/New Hampshire
state line segment of the branch.

Sincerely, 

A. G. Dustin 
President and Chief Executive Officer 
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advise each of the said persons of their 
right to have counsel (other than counsel 
representing any of the defendants in 
this case) present at the hearing. If said 
persons are financially unable to retain 
counsel, counsel for Vargas shall immedi
ately advise this court, and counsel will 
be appointed, provided that they are indi
gent within the scope of the Criminal 

· Justice Act. At the hearing before this
court, a stenographer will be present to
record the hearing. The United States
shall bear the expense of providing a
court reporter and the preparation of a
transcript. At the conclusion of the hear
ing, the transcript shall be impounded

,,;;·and sealed for such appeUate review as 
deemed appropriate, or at such other time 

· as · shall be ordered by the Court upon
-' application and notice.

- -·-.; Counsel for defendant Vargas shalJ ad-
; • 

4 

vise the Clerk of this Court as to the date 
said persons will be present. 

It is clear, and defense counsel so conced
·ed at oral argument, that if the district

_ court, acting through the magistrate, had
refused to issue the requested subpoenas,
there would be no appealable order. Civil
·and criminal pretrial discovery orders are
subject to the same rule precluding appeal
before final judgment. DiBella v. United

- States, 369 U.S. 121, 82 S.Ct. 654, 7 L.Ed.2d

614 (1972); 9 Moore's Federal Practice
'ii 110.13[3] at 160--63 (2d ed. 1975). Appel
lant's attempt to use the order as a means
for evading the finality rule must fail.

Without prejudging the merits of. any 
appeal from a final conviction involving this 
order, we note the fo1lowing characteristics 
of the order which convince us that an 
extraordinary interlocutory appeal is not 
necessary at this time. The order is direct
ed to defense counsel, not the individuals to 
be questioned. While it is couched in man
datory terms, it can only mean that the 
subpoenas will not issue unless defense 
counsel complies. If defense counsel cannot 
persuade the individuals to appear for in 

camera questioning or prefers not to have 
them appear, there is no compulsion on 
either the individuals or defense counsel. 

The magistrate has made a decision, well 
within the district court's discretion, that 
before issuing wide-ranging subpoenas, he 
would like to inquire furtber from the 
sources of the information relied on for the 
subpoenas. His order carefully protects the 
rights of the individuals and appellant 
should they decide to appear for an in cam

era hearing. Whether they do appear is up 
to them and defense counsel. So interpret
ed, the order neither trenches on the rights 
of the individuals nor appellant. 

Appeal dismissed for lack of appellate 

jurisdiction. 

In the Matter of BOSTON AND MAINE 
CORPORATION, Debtor. 

_ Appeal of STATE OF NEW 

HA.'IPSHIRE. 

No. 78-1444. 

United States Court of Appeals, 
First Circuit. 

Argued Jan. '2, 1979.

Decided April 5, 1979.

Trustees of reorganized corporation 
sought relief from state court's entry of 
temporary restraining order enjoining re
moval of abandoned railroad lines, notwith
standing approval for abandonment by both 
the federal reorganization court and the 
Interstate Commerce Commission. The 
United States District Court for the District 
of Massachusetts, Frank J. Murray, J., act
ing as reorganization court, enjoined any 
attempts by New Hampshire officials to 
enforce order entered by New Hampshire· 
Public Utilities O>mmission and restrained 
New Hampshire officials from prosecuting 
any further actitms, other than those 
brought in reorganization court, seeking to 
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Cite as 596 F.2d 2 (1979) 

adjudicate issue of jurisdiction of state over adjudication of conflicting claims of title to 
railway properties, and state appealed. The all property, including tracks and track ma
Court of Appeals, Levin H. Campbell, Cir- terial, which railroad possessed at time it 
cuit Judge, held that: (1) Public Utilities filed its reorganization petition; when exer
Commission was without power to restrain cising that jurisdiction, however, the court 
appointed trustees of property from dis- may, where interests of estate and parties 
mantling rail, track and ties on railroad will best be served, consent to submission to 
lines whose abandonment was authorized state courts of particular controversies in
by Interstate Commerce Commission; (2) volving unsettled questions of state proper
issue of whether track and track materials ty law which arise in the course of reorgani
were realty or personalty was not such an zation proceedings. Bankr.Act, § 77, sub. a, 
unsettled question of property law in New 11 U.S.C.A. § 205(a). 
Hampshire as to have required federal reor- 4. Bankruptcy cS=861
ganization court to refrain from passing on 
it, and (3) federal reorganization court was 
within scope of its authority in enjoining 
state officials from further efforts to en
force Public Utility Commission's order or 
to adjudicate in state courts the issue of 
. New Hampshire's control over railroad 
properties on the abandoned lines. 

Affirmed. 

1. Commerce CS=:>58
Under federal preemption doctrine,

New Hampshire Public Utilities Commis
sion did not have power to restrain appoint
ed trustees of property of reorganized cor
poration from dismantling the rail, track 
and ties on railroad lines whose abandon
ment was authorized by the Interstate 
Commerce Commission. Interstate Com
merce Act, § 1(18, 20), 49 U.S.C.A. § 1(18, 
20); RSA N.H. 365.24. 

2. Commerce cS:::>85.6
Railroads ¢:::> 30

Reorganization court and the Inter
state Commerce Commission have exclusive 
authority over abandonment of railroad 
lines and such authority is not limited to 
discontinuation of rail service but also in
cludes disposition of rail property. Bankr. 
Act, §'- 77, sub. o, 11 U.S.C.A. § 205(0 ); 
Interstate Commerce Act, § 1(18), 49 U.S. 
C.A. § 1(18); § la, 49 U.S.C. (1976. Ed.)
§ la; Regional Rail Reorganization Act of
1973, § 304(b), 45 U.S.C.A. § 744{b).

3. Bankruptcy ©=828
Reorganization court's summary Juris

diction under the Bankruptcy Act includes 

Review of reorganization court's deci
sion to decide conflicting claims of title to 
all property, including tracks and track ma
terial, which railroad possessed at time it 
filed its reorganization petition, would be 
under an abuse of discretion standard . 
Bankr.Act, § 77, sub. a, 11 U.S.C.A. 
§ 205(a).

5. Federal Courts cS=392
Absence of New Hampshire authority

directly on point of whether track and track 
materials were part of underlying realty 
and hence not owned by railroad did not 
mean law was so unsettled as to require 
submission of the issue by the federal reor
ganization court to the New Hampshire 
courts in trustees' action for relief from 
state court's entry of temporary restraining 
order enjoining removal of abandoned rail
road lines, notwithstanding approval for 
abandonment by both the federal reorgani
zation court and the Interstate Commerce 
Commission. Bankr.Act, § 77, subs. a, c(l), 
o, 11 U.S.C.A. § 205(a), (cXl), (o ). 

6. Fixtures es=4
Under New Hampshire law, trade fix

tures retain their character as personalty 
absent an intention by their owner to make 
them a permanent part of the realty. 

7. Federal Courts CS=:>392
Issue of whether track and track mate

rials were realty or personalty was not such 
an unsettled question of property law in 
New Hampshire as to have required the 
federal reorganization court to refrain from 
passing on it. Bankr.Act, § 77, subs. a, c(l), 
o, 11 U.S.C.A. § 205(a), (c)(l), (o ). 
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8. Bankruptcy e:..812
Under general railroad superstructure

rule, as followed by New Hampshire, where 
there was no intention by railroad to relin-

-- · .quish ownership of tracks and track materi
als, and to make them part of underlying 
realty, ownership of which was disputed, 
materials which trustees of reorganized cor
poration sought to remove from abandoned 
lines were personal property to which they 
held title. 

9. Bankruptcy e:..817
Where state did not appeal from order

of the federal reorganization court first au
thorizing trustees of reorganized corpora
tion upon issuance of proper certificate by 
the Interstate Commerce Commission to 
abandon described lines and salvage such 
material as might profitably be recovered, 
and where after Interstate Commerce Com
mission issued certificates, state did not ap
peal that action, state could not subsequent
ly, in trustees' action for relief from state 
court's entry of temporary restraining order 
enjoining removal of abandoned railroad 
lines, raise argument that reorganization 
court's decision to permit dismantlement 
was inappropriate in light of public interest 
in maintaining the lines intact; and, more
over, even if policy arguments could proper
ly be made at this time and in this proceed
ing, there was no showing of any federal 
act which superseded or nullified certifi
cates of abandonment. Bankr.Act, § 77, 
subs. a, c(l), o, 11 U.S.C.A. § 205(a), (c)(l), 
(o). 

10. Railroads e:..82(6)
The federal reorganization court was

within scope of its authority in enjoining 
New Hampshire officials from further ef
forts to enforce the New Hampshire Public 
Utilities Commission's order prohibiting 
trustees of reorganized corporations from 
tearing up or removing any of railroad 
tracks of abandoned lines without authority 
from that Commission or to adjudicate in 
state court the issue of New Hampshire's 
control over railroad properties on aban
doned lines where abandonment had been 
approved by both federal reorganization 
court and the Interstate Commerce Com-

mission. Bankr.Act, §§ 2, sub. a(l5), 77, 
sub. a, 11 U.S.C.A. §§ ll(a)(l5), 205(a). 

Anthony E. Battelle, Boston, Mass., with 
whom John T. Collins, and Sherburne, Pow
ers & Needham, Boston, Mass., were on 
brief, for appellant. 

Robert G. Parks, Boston, Mass., with 
whom Charles W. Mulcahy, Jr., and Mul
cahy & Mulcahy, Boston, Mass., were on 
brief, for appellees. 

Before COFFIN, Chief Judge, CAMP
BELL and BOWNES, Circuit Judges. 

LEVIN H. CAMPBELL, Circuit Judge. 

In 1970 the United States District Court 
for the District of Massachusetts ("reorga
nization court") approved a petition for the 
reorganization of the Boston and Maine 
Corporation (B&M) pursuant to § 77(a) of 
the Bankruptcy Act, 11 U.S.C. § 205(a), and 
appointed trustees of its property, 11 U.S.C. 
§ 205(c)(l). Later in 1970, upon the petition
of the B&M trustees, the reorganization
court under 11 U.S.C. § 205 (o ) authorized
the trustees to apply to the Interstate Com
merce Commission (ICC) for certificates of
public convenience and necessity permitting
the abandonment of certain railroad lines in
New Hampshire. In March 1972 the ICC,
pursuant to the Interstate Commerce Act,
49 U.S.C. §§ 1(18) (amended 1976) and 1(20)
(repealed 1976) (current version at 49 U.S.C.
§ la), issued certificates authorizing the
requested abandonments. Pursuant to the
ICC's certificates, service on the two lines
invoived herein-the Cheshire Branch,
which is approximately 18.5 miles long, and
the Conway Branch, which is approximately
10.6 miles long-was stopped in August
1972.

Despite approval for abandonment by 
both the reorganization court and the ICC, 
the State of New Hampshire sought to pre
vent the trustees from dismantling the rail
road tracks on these two lines. The New 
Hampshire Public Utilities Commission 
(PUC) in December 1972 issued an order 
under N.H.Rev.Stat.Ann. § 365:24, prohibit-

I 
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ing the trustees from "tearing up and re
moving . . any of the rail o_r tracks" 
on the two abandoned lines, "until authori
ty for such is issued by this Commission." 1

Following the issuance of this order, the 
State of New Hampshire filed suit in New 
Hampshire Superior Court seeking injunc
tive relief against removal of railway prop
erties from the abandoned lines and deter
mination of the State's rights with respect 
to such lines and the railway properties 
thereon. The trustees appeared specially to 
deny the jurisdiction of the state court, 
whereupon the court entered a temporary 
restraining order enjoining such removal. 
According to the record before us, the state 
court has not yet ruled on its jurisdiction. 

The trustees petitioned the reorganiza
tion court for relief from the State's ac
tions. The trustees contended that the 
PUC's order and the state court's restrain
ing order conflicted with the ICC's jurisdic
tion over abandonments, as well as the spe
cific ICC certificates permitting abandon
ment here, and unlawfully interfered with 
the reorganization court's exclusive jurisdic
tion under § 77(a) of the Bankruptcy Act, 
11 U.S.C. § 205(a).3 On July 19, 1978 the
reorganization court issued a memorandum 
and order in which it (1) declared the PUC's 
order to be "null and void and of no effect," 
and enjoined any attempts by New Hamp
shire officials to enforce the PUC's order; 
and (2) found the rail, track, and ties on the 
two abandoned lines to be personalty owned 
by the railroad, authorized the trustees to 
utilize those items on active B&M lines in 
New Hampshire, and restrained New 

I. N.H.Rev.Stat.Ann. § 365:24 provides,

"Railroads, Service. No railroad shall tear
up and remove or discontinue the use of any
portion of its track, other than spur, industri
al or storage tracks, or curtail any part of its
service to the public afforded by its regular 
passenger trains or at its stations without 
notice to the commission and such notice to
the public as the commission may direct. 
Upon complaint or upon its own motion, the
commission may investigate the reasonable
ness of the proposed action of the railroad
and, after hearing, may determine whether 
the proposed action is consistent with the 
public good, and may by order forbid the 
proposed removal of tracks or prescribe the
service which shall thereafter be rendered.

Hampshire officials from prosecuting any 
further actions, other than those brought in 
the reorganization court, seeking to adjudi
cate the issue of jurisdiction of the State of 
New Hampshire over the railway proper
ties. It is from the reorganization court's 
order that the State appeals. 

I. 

[IJ We consider first the power of the 
New Hampshire PUC to restrain the trus
tees from dismantling the rail, track, and 
ties on the abangoned lines. We hold the 
PUC was without jurisdiction by virtue of 
federal preemption. 

[2] ..The State appropriately concedes
that the reorganization court and the ICC 
have exclusive authority over the abandon
ment of railroad lines. See Colorado v. 

United States, 271 U.S. 153, 164, 46 S.Ct. 
452, 70 L.Ed. 878 (1926); Village of Mantor

ville v. Chicago Great Western Railroad, 8 
F.Supp. 791, 794---95 (D.Minn.1934). The
State argues, however, that this exclusive
federal regulatory authority over abandon
ments does not include authority over the
disposition of track and other materials on
abandoned lines, so that state regulation of
such disposition is permissible. The State,
in so arguing, assumes that an "abandon
ment" as affirmatively permitted by a reor
ganization court and the ICC can encom
pass only discontinuation of rail service, and
not disposition of rail property as well.

The State's view of what constitutes an 
abandonment is overly narrow and incom-

If the commission so directs, no removal of 
tracks or change in the service rendered by 
the railroad shajl be made pending the deci
sion of the commission in any such proceed
ings; provided, however, that such obligation 
to continue the service shall be operative for 
a period not exceeding sixty days after the 
close of such hearings as may be held by the 
commission." 

2. The trustees claimed in addition that the pro
hibition on the use of the railroad superstruc
ture was a taking of their property without just
compensation, in violation of the fourteenth 
amendment. The reorganization court did not
reach that issue because of its decision that the
State lacked jurisdiction.

' 
I 

. I 

I 

! 
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plete. Former § 1(18) of the Interstate 
Commerce Act, 49 U.S.C. § 1(18) (amended 
1976), under which the certificates permit
ting the abandonment of the Cheshire and 
Conway branches were issued, provides, 

"no carrier by railroad subject to this 
chapter shall abandon all or any portion 
of a line of railroad, or the operation 
thereof, unless and until there shall first 
have been obtained from the Commission 
a certificate that the present or future 
public convenience and necessity permit 
of such abandonment." (Emphasis add
ed). 

The highlighted language would seem to 
contemplate abandonment "of a line of rail
road" as something distinct from abandon
ment of "the operation" of a line of rail
road. lt is interesting, and supportive of 
this interpretation, that § 77(o) of the 
Bankruptcy Act, 11 U.S.C. § 205(0 ), uses 
the term railroad "lines" when referring to 
railroad "property" that may be "sold" as 

well as abandoned. It provides in part, 

"The trustee or trustees, from time to 
- time, shall determine what lines or por

tions of lines of railroad and what other
property of the debtor, if any, should be

. abandoned or sold during the pendency of
the proceedings in the interest of the
debtor's estate and of ultimate reorgani
zation but without unduly or adversely
affecting the public interest, and shall
(petition the court] for authority to aban
don or to sell any such property. . "
(Emphasis added).

Clearly under § 77( o ), what is meant by a
railroad "line" is not merely the service
being provided but the physical properties
and interests belonging to the debtor that
constitute the line.

Thus, under the former § 1(18), we be
lieve the ICC not only could authorize aban
donment of rail service on a line, but also 
had power to regulate abandonment of the 
line itself (i.e., the rail properties). These 
two types of abandonments are differenti
ated even more explicitly in the current 
provision of the Interstate Commerce Act 
regarding abandonments, 49 U.S.C. § la, 
which speaks in terms of both "abandon-

ment" of lines of railroad and "discontin
uance" of the operation of rail service over 
such lines, apparently inte�ding to distin
guish the two. See also 45 U.S.C. § 744(b). 

The jurisdiction of the ICC to permit 
disposition of railroad property on aban
doned lines in addition to discontinuance of 
service is consistent with the Commission's 
role in railroad abandonments, a role which 
cannot be too narrowly confined. The · 
Commission exercises a "fostering guardi
anship and control" over the nation's rail
road systems, and is broadly empowered 

"to supervise their issue of securities, 
their car supply and distribution, their 
joint use of terminals, their construction 
of new lines, their abandonment of old 
lines, and by a proper division of joint 
rates, and by fixing adequate rates for 
interstate commerce, and in case of dis
crimination, for intrastate commerce, to 
secure a fair return upon the properties 

. of the carriers engaged." 

Dayton-Goose Creek Railway v. United 
States, 263 U.S. 456, 478, 44 S.Ct. 169, 172, 
68 L.Ed .. 388 (1924). The financial condition 
of railroads is of central concern to the 
Commission, because it directly impacts 
upon their ability to meet their federal duty 
to provide rail service in the public interest. 
Thus, in deciding whether or not to autho
rize an abandonment, the Commission prop
erly considers the financial consequences to 
the railroad of abandonment vel non. See 

Colorado v. United States, 271 U.S. at 162-
63, 46 S.Ct. 452. The salvage of rails and 
other materials from an abandoned line, 
either for use on operating lines or for sale, 
can provide a significant economic benefit 
to a railroad. In re Penn Central Transpor
tation Co., 366 F.Supp. 62, 63 (E.D.Pa.1973). 
Given the ICC's appropriate concern with 
the economic performance of railroads, its 
authority to permit abandonment of a rail
road line as such, not just discontinuance of 
service, and its power to condition abandon
ment on "such terms and conditions as in its 
judgment the public convenience and neces
sity may require," 49 D-S.C. § 1(20) (re
pealed 1976); see Reed v_ Meserve, 487 F.2d 
646, 649 (1st Cir. 1973), we believe it. was 

... 
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within the Commission's power to regulate 
and authorize the dismantling of the rail, 
track, and ties on the Cheshire and Conway 
branches. 

In granting the trustees permission to 
apply to the ICC for certificates of public 
convenience and necessity allowing aban-· 
donment, the reorganization court also au
thorized the trustees, upon issuance of the 
certificates, to "salvage such material as 
may profitably be recovered and 
to sell or otherwise dispose of any property 
included in the lines or portions of lines 
authorized to be abandoned." The ICC 
thereafter, in considering whether abandon
ment was appropriate, extensively e¥t'-luat
ed the salvage value of the rail and ties in 
determining the financial benefit of the 
abandonments. It also considered New 
Hampshire's request that, if abandonment 
were authorized, the actual dismantlement 
of the branches and sale of the rights-of
way be postponed for one year to afford the 
State and local governments an opportunity 
to purchase all or part of the lines_ for 
public use. The Commission refused the 
request because, in the hearing examiner's 
words, "to require [the railroad] to maintain 
its facilities intact for the period of a year 
after it has been determined that abandon
ment is warranted, is not reasonable, partic
ularly in the absence of any concrete evi
dence that they would be purchased." 3 

From these actions, it seems clear that the 
Commission meant by its certificates to per
mit the trustees not only to discontinue 
service on the two branches but to remove 
the rail, track, and ties therefrom. This 
latter aspect was, as we have stated, within 
the Commission's regulatory authority un
der 49 U.S.C. §§ 1(18) (amended 1976) and 
1(20) (repealed 1976). As the order of the 
New Hampshire PUC was in conflict with 
the ICC's prior action, the reorganization 
court properly ruled that the State's order 
was void. 

II. 

We consider next the reorganization 
court's authorization that the trustees dis-

3. Instead, the Commission gave the State sixty 

days from the issuance of the certificate to 

mantle the rail, track, and ties. This issue 
entails two major questions. One is wheth
er the court erred in adjudicating and up
holding the trustees' title to these proper
ties. The other issue is whether the reorga
nization court's decision to allow the rail, 
track, and ties to be removed is appropriate 
in light of the competing interests involved. 

A. 

[3, 4] With respect to the trustees' title, 
the Bankruptcy Act has conferred upon a 
reorganization court exclusive jurisdiction 
of the railroad and "its property wherever 
located." 11 U.S.C. § 205(a). The court's 
summary jurisdiction includes the adjudica
tion of conflicting claims of title to all 
property, including the tracks and track 
material, which the railroad possessed at 
the time it filed its reorganization petition. 
Thompson v. Magnolia Petroleum Co., 309 
U.S. 478, 481-82, 60 S.Ct. 628, 84 L.Ed. 876 
(1940); see Ex parte Baldwin, 291 U.S. 610, 
615-16, 54 S.Ct. 551, 78 L.Ed. 1020 (1934); 
Isaacs v. Hobbs Tie & Timber Co., 282 U.S. 

. 734, 737-38, 51 S.Ct. 270, 75 L.Ed. 645 
(1931). When exercising that jurisdiction, 
however, the court may, "where the inter
ests of the estate and the parties will best 
be served, . . consent to submission 
to State courts of particular controversies 
involving unsettled questions of State prop
erty law" which arise in the course of the 
reorganization proceedings. Thompson v.

Magnolia Petroleum Co., 309 U.S. at 483, 60 
S.Ct. at 630. The State contends that the
reorganization court should have submitted
the question of title to the track and track
materials involved herein to the New
Hampshire courts. We review the reorga
nization court's decision to decide the issue
itself under an abuse of discretion standard.
See id. at 483 n. 8, 60 S.Ct. 628.

According to the parties' stipulation, the 
railroad does not own in fee all of the land 
underlying the abandoned lines. Much of 
the land underlying the railroad's rights of 
way is owned in fee by other private par-

purchase the branches at a price not less than 

the fair salvage value. 
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ties, with easements held by the State in 
many cases, or is owned in fee by the State. 
The State concedes that the track and track 
materials located on the land _owned by the 
railroad also is owned thereby. It argues 
that ownership of the balance of the track 
and track materials, however, presents an 
unsettled issue of New Hampshire property 
law which under Thompson v. Magnolia Pe
troleum Co. should be referred to a New 
Hampsh1re court, not decided by the reorga
nization court. It claims that a New 
Hampshire court might well hold that the 
tracks and track materials are part of the 
underlying realty and hence not owned by 
the railroad, contrary to the reorganization 
court's disposition. The State contends in 
addition that were the track and track ma
terials deemed part of the realty, the prob
lem of determining the ownership of the 
various parcels of land would involve unset
tled property law questions which should be 
decided by a New Hampshire court as well. 

[5-7] We find the State's arguments un
persuasive. The absence of New Hamp
shire authority directly on point does not 
necessarily mean the law is so unsettled as 
to require submission of the issue to the 
New Hampshire courts. New Hampshire 
law seems clear that trade fixtures retain 
their character as personalty absent an in
tention by their owner to make them a 
permanent part of the realty. Ferguson v. 
O'Brien, 76 N.H. 192, 81 A. 479 (1911); 
Dana v. Burke, 62 N.H. 627 (1883). From 
that rule it may be reasonably inferred that 
New Hampshire courts would conform, on 
the specific issue presented here, to the rule 
prevalent elsewhere regarding tracks and 
other structures placed by a railroad on the 
land of another under an easement or other 
similar right: that, absent a clear intention 
otherwise, such items are trade fixtures 
which are not intended to become part of 
the realty and which the railroad may re
move. Wiggins Ferry Co. v. Ohio and Mis
sissippi Railway, 142 U.S. 396, 415-16, 12 
S.Ct. 188, 35 L.Ed. 1055 (1892); Baetjer v. 
Garzot, 136 F.2d 453, 456 (1st Cir. 1943); St.
Louis-San Francisco Railway v. White, 199
Ark. 56, 132 S.W.2d 807 (1939); Helena &
Livingston Smelting & Reduction Co. v. 

Northern Pacific Railway, 62 Mont. 281, 205 
P. 224, 229-30 (1922); American Steel & .
Iron Co. v. Taft, 109 Vt. 469, 472, 199 A.
261, 262---63 (1938). The State has cited 'no
authority disputing that this is the general
ly accepted rule regarding railroad super
structure on the land of another. The
State relies instead on the case of Haven v.
Emery, 33 N.H. 66 (1856), which it reads as
indicating some uncertainty as to New
Hampshire's acceptance of the general rule.
That case, however, does not support the
State's proposition. In Haven v. Emery,
the New Hampshire Supreme Court ruled
that railroad tracks do not by virtue of
their annexation to the roadbed necessarily
become part of the realty, but that the
intention of the parties determines whether
the tracks remain personalty or become
part of the realty. By showing intent to be
determinative under New Hampshire law,
Haven v. Emery reinforces the reorganiza
tion court's conclusion that the New Hamp
shire law regarding railroad superstructure
follows the general rule. We accordingly
conclude that the issue of whether the track
and track materials are realty or personalty
is not such an unsettled question of proper
ty law as to have required the reorganiza
tion court to refrain from passing on it.

[8] Applying the general rule, the reor
ganization court found no intention by the 
railroad to relinquish ownership of the 
tracks and track materials and to make 
them part of the underlying realty. Its 
findings in this regard are not clearly erro
neous. Fed.R.Civ.P. 52. There is no evi
dence of any specific expression of such an 
intention. The materials which the trustees 
seek to remove from the abandoned lines 
are, therefore, personal property to which 
they bold title. Ownership of the parcels 
underlying the lines need not be decided, as 
it is immaterial to the removal question. 

B. 

[9] The State argues that the reorgani
zation court's decision to permit dismantle
ment of the rail, track, and ties on the 
abandoned lines was inappropriate in light 

l
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of the public interest in maintaining the 
lines intact. As private individuals, the 
members of this court might well agree 
that, in these times, to destroy a transporta
tion corridor capable of moving freight and 
individuals with less use of energy than 
other means is short-sighted. But our role '. 
is limited to that of judges, not would-be 
transportation experts. Under applicable 
legal standards, . the State is too late in 
tendering its policy arguments against dis
mantlement. These arguments go to the . 

. merits of issues decided . long ago by the 
reorganization court and the ICC. When 
the reorganization court first authorized 
the trustees "upon issuance of a proper 
certificate by the [ICC] to abandon the de:
scribed lines and portions of lines and sal:. 
vage such material as may profitably be 
recovered," New Hampshire did not seek 
judicial review of this order, which w� 
appealable, see 11 U.S.C. §§ 47, 48{a), and 
205(0 ). Subsequently, in proceedings in 
which the State participated, the ICC con
sidered the trustees' application for aban
donment and concluded that abandonment 
of the lines should be allowed. The ICC's 
issuance of certificates, which we have con
strued as authorizing removal of the rail, 
track, and ties as well as discontinuance of 
service, was not appealed by the State. 
Compare Maine Department of Transporta

tion v. ICC, 587 F .2d 541 {1st Cir. 1978). 

Moreover, even if the policy arguments 
could properly be made at this time and in 
this proceeding, we would be unable to pro
vide relief. Assuming, as the State argues,. 
that the Regional Rail Reorganization Act 
of 1973, 45 U.S.C. §§ 701-94, and the Rail
road Revitalization and Regulatory Reform 
Act of 1976, 45 U.S.C. §§ 801-54, reflect a 
federal policy in favor of reinstatement of 
rail service on abandoned lines, it is diffi
cult to see how these legislative enactments 
can affect the reorganization court's and 
ICC's authorization of abandonment, made 
in 1970 and 1972. New Hampshire cites no 
provision of these subsequent enactments, 
or any administrative action pursuant 
thereto, which supersedes or nullifies the 
certificates of abandonment. There has· 
been no showing that either the ICC or the 

reorganization court, in authorizing aban
donment of the Cheshire and Conway 
branches, neglected duties under the rele
vant statutes. 

In any event, New Hampshire's position 
is a most difficult one to maintain. New 
Hampshire would require the trustees to 
keep the properties on the abandoned lines 
in place, without compensation, so. that the 
State may purchase the lines intact at some 
future-and unspecified-date. The State 
of New Hampshire made no offer to pur
chase the lines during the sixty days which 
the ICC thought reasonable for that pur
pose, see note 3 supra, nor has it done so in 
the more than six years thereafter. Even 
in its brief before this court, New Hamp
shire does not express a present willingness 
to purchase the lines. It makes only the 
following representation: 

"[T]he State of New Hampshire has sub
mitted its Rail Plan to the Federal Rail
way Administration and has applied for 
federal funds to acquire other lines in the 
State of New Hampshire . . . The 
State intends to acquire, ultimately, 
whatever rights are determined to be 
owned by the Trustees in the rail proper
ties involved in this dispute, subject to 
the approval of the State's Rail Plan and 
the availability of federal and state 
funds. The extent of funds available for 
these purposes is not yet certain." 

It seems doubtful-although we do not pur
port to rule-that an indefinite, uncompen
sated restriction on a railroad's use of its 
property on abandoned lines while a state 
seeks money with which to purchase them, 
would be contemplated by any federal stat
ute. Compare 49 U.S.C. §§ la{6Xa) and 
la{lO); 45 U.S.C. § 744(b)(2). The constitu
tional prohibition against taking of private 
property for public use, without just com
pensation, might also be implicated by a 
requirement that the trustees hold the lines 
intact but idle for an indefinite period, 
without payment. so that the State may 
ultimately purchase the lines if it can come 
up with the necessary money-although, 
again, we need not rule on the subject. 

! 
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[10) As a fin1:1l matter, we note that the 
reorganization court was within the scope 
of its authority in enjoining New Hamp
shire officials from further efforts to en
force the PUC's order or to adjudicate in 
state court the issue of New Hampshire's 
control ov�r the railroad properties on the 
abandoned lines. Such actions by the state 
officials, if successful, would interfere with 
the reorganization court's determination 
that the· trustees may remove the rail, 
track, a�d ties from the lines for use else
where. The reorganization court has power 
to prevent such interference by equitable 
means. ; See 11 U.S.C. §§ ll(a)(l5) and 
205(a); Boston Terminal Co. v. Mutual Sav

ings Banlc Group Committee, 127 F.2d 707, 
711 (1st Cir. 1942); · cf. Ex parte Baldwin, 

291 U.S. 610, 54 S.Ct. 551, 78 L.Ed. 1020 
(1934). 

Affirmed. 
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Justice Department sought to obtain 
from plaintiff in civil antitrust action docu
ments which defendant in civil action had 
furnished pursuant to pretrial discovery. 

The United States District Court for the 
Southern District of Ne� York, Richard 
Owen, J., 449 F.Supp. 351, denied petition, 
and appeal was taken. The Court of Ap
peals, Gurfein, Circuit Judge, held that De
partment of Justice could, by issuing a civil 
investigative demand, obtain from a private 
antitrust plaintiff documents which plain
tiff had received through discovery proceed
ings in a private action against the target 
of antitrust investigation, together with 
work memoranda prepared on the basis of 
those documents, but Government would be 
prohibited from any further disclosure of 
such material without the consent of target 
of antitrust investigation. 

Reversed and remanded. 

Mulligan, Circuit Judge: dissented and 
filed opinion. 

On rehearing Mulligan. Circuit Judge, 
dissented and filed opinion. 

1. Monopolies <8=>25(6)
Department of Justice could, by issuing

a civil investigative demand, obtain from a 
private antitrust plaintiff documents which 
plaintiff had received · through discovery 
proceedings in a private action against the 
target of antitrust investigation, together 
with work memoranda prepared on the ba
sis of those documents, but Government 
would be prohibited from any further dis
closure of such material without the con
sent of target of antitrwt investigation. 
Antitrust Civil Process Act, § 4(c)(3), 15 
U.S.C.A. § 1313(c)(3) .. 

2.- Records <3:=> 55 
For purposes of statute providing that 

no material obtained by civil investigative 
demand may be made available for exami
nation by anyone other than the Depart
ment of Justice "without the consent of the 
person who produced such material," it is 
the real party in interest, i. e., the owner of 
documents, that has authority to consent to 
such disclosure, not the party who, having 
temporary posses.Qion of papers for a limited 
purpose, physically transmitted them to 
Government. Antitrust Civil Process Act, 
§ 4(c)(3), 15 U.S.C.A. § 1313(c)(3).



In the Matter of 

BOSTON AND MAIN� CORPORATION 

Debtor 

ORDER NO. 147 

MURRAY, Senior District Judge 

l!o 70-250-H 

. This case came on to be heard on the motion of t..lie 

Trustees of the Debtor to confirm the report of Willia.� L. Kendric� 

Special Master, and the objections to the report of the State of 

New Hampshire and the Public Utilities Cornmis�ion of the State of 

New Hampshire, and was argued by counsel for the pa:t:"ties, and there

upon, upon consideration th�reof, and in accordance with the memo

randum of the court of July 19, 1978, it is 

Ordered, Adjudged and Decreed as follows: 

1. The report of William L. Kendrick, Special Haster,

be.and it is hereby modified by striking therefrom paragraphs 6, 

8, 9, 11, 12, 13, 15, 16, 18, 28, 29, 33, 34, 60 and 61; the ob

jections of the State of New Hampshire to the report as modified 

are hereby overruled; the report as modified is hereby confirmed 

and adopted. 

2. Order no. 10817 o
i
f the Public Utilities Com.mission

of the State of New Hampshire (the Commission), issued December 11, 

1972, insofar as it purports to direct the Trustees of the Debtor 

to refrain from tearing up and removing, or causing to be torn up 

and removed, anJ rail or tracks of (a) the abandoned line of rail

road of approximately 18. 5 miles between Winchendon, Massachusetts·, 

and Swanzey, New Hampshire, and (b) the abandoned line of rail

road of approximately 10�6 miles in New Hampshire which runs 

northerly from Mt. Whittier to Intervale, without prior authority 

to do so issued by the Cominission, is hereby declared to be null 

and void and of no effect. 



-. 

'-' ---------,-- 3;·""'-That'_the·-AtEorney Generai·or- ·the State-or New Hamp=--

shire, the members of the Commission, and all attorneys and other 

persons acting in concert with them be, and they are hereby, 

restrained and enjoined from seeking �o enforce Order no. 10817 

of the Commission insofar as it is herein declared null and void 

and of no effect. 

4. That the Attorney General. of the State of New Hamp-
�·. 

shire, and all attorneys and other persons acting in concert with 

him be, and they.are hereby, restrained and-enjoined from prosecuting 

actions at law or in equity, except in this court_,- seeking to adjudi

cate the issue of jurisdiction of the State of New Hampshire over 

the railway properties (including rail, track and ties) on the 

abandoned lines referred to in paragraph 2 of this order. 

5. The Trustees of the Debtor be, and �hey are hereby,

authorized.to utilize the railway properties (including rail, 
. , 

track and ties) of the abandoned lines referred to in paragraph 2· 

of tl?-is order, on active railroad lines of the Debtor in the State 

of New Hampshire._ 

August 9, 1978 
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UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

In the Matter of 

BOSTON AND MAINE CORPORATION 

Debtor 

MEMORANDUM 

MURRAY, Senior District Judge 

•-

No. 70-250-M 

The relief sought by the Trustees' amended petition for 

Order 147 is that (al the Public Utilities Commission (PUC) 

of the State of New Hampshire (State) be directed to vacate its 

Order 10817 for· lack of jurisdiction over the Debtor's abandoned 

lines and properties, (b) the Trustees be authorized to utilize 

certain railway properties on the Debtor's abandoned lin.es in 

New Hampshire, and (c) an injunction issue against the further 

prosecution of legal proceedings by persons seeking to determine 

the rights of the State and the Debtor in the abandoned lines. 

Pursuant to 11 U.S.C. § 205(c) (13) the court referred the amended 

petition to a special �aster (master) to take evidence �pon the 

issues and make findings of fact and conclusions of law. The 

master filed his report of 76 numbered findings in September 

1977, and the State filed objections to at least 30 findings. 

The master heard the case upon a stipulation of facts, including 

18 documenta+y exhibits, filed by the parties, and the testimony 

of witnesses. The stipulation and exhibits were filed with the 

clerk; no transcript of evidence was filed. 

The case is before the court on the Trustees' motion to 

confirm the report and on the State's objections. The reported 

..c. .: ·- ..:] � ·- -- - - ,-



curirrrm tne repot c arm on the S"tate s objectlons. Ifie repo!:'Eed 

findings of fact on the issues referred to the master will be 

accepted by the Court unless clearly errone6us, Fed. R. Civ. P. 

53(e) (2); the master's conclusions of law are freely reviewable. 

�'l!IR_!!!l!&l!l!II. -•;�•11t1-iil!l:a.u�e-s.-.,.,, .... ___ ,_..;. ___ � ..;,..:;._.,;;:.�f;Y-- ,..._-;._. 
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SA Moore's Federal Practice 1 53.2[5] at 3021 (2d ed. 1977). 

I 

It is not disputed that by Order 21 of this court the 

Trustees were authorized to seek permission from Interstate 

. Commerce commission (ICC) to abandon two railroad lines in 

New Hampshire: (a) the Cheshire Branch (the line between Winchendon, 

Massachusetts, and Swanzey, New Hampshire), and (b) the Conway 

Branch (the line in New Hampshire between Ossippee and Intervale). 

Hearings were held by ICC on the Trustees' applicatior:sfor aban� 

donment of the lines, at which the State appeared by counsel and 

offered evidence in opposition to the proposed abandonments. 

On April 13, 1972 ICC approved abandonment of the Cheshire Branch, 

and of that portion of the Conway Branch which extends northerly 

from Mt. Whittier to Intervale, on condition that the Debtor sell 

the lines or any portion of them at no less than the. fair net 

salvage value to any governmental authority of "t:he State ·within 

60 dars- No such sale occurred because no buyer appeared ready 

to purchase on the terms specified: The Trustees abandoned the 

lines on August 15, 1972. 

On December 11, 1972 PUC issued Order 10817, which prohibited 

the Trustees from removing tracks or rails of abandoned lines in 

New Hampshire without prior authority from PUC. (Stipulation, 

Exh. VIII.) The.State filed proceedings in the Superior Court 

of New Hampshire against the Trustees in March 1973 (a) to determine 

the rights of the State in the abandoned lines and the railroad 

properties thereon, and (b) to enjoin the Trustees from removing 

rail or track from the abandoned lines. 

II 

The master found that PUC lacks. jurisdiction over the 



-x:n=zcz-u.u-11 -a e11-a e=r-e-c ±8-CR:8. )Ut-Isd1cl:1on over the

abandoned lines of the Cheshire Branch and the Conway B!'.'anch.

(Master's Report, par. 73). The State objected to the finding

- 2 -
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arguing that Section 365:24 of the Revised Statutes of New 

Hampshire (see Stipulation, pp. 3, 4) vests in PUC authority over 
4 

tracks and rails of railroads in New Hampshire. The master's 

finding and the State's objection must be considered in the context 

of PUC Order 10817 and the order of ICC authorizing abandonment. 

The court adopts the master's conclusion as supported by the 

facts of record and the law. 

The juris_diction of ICC over abandonment of interstate 

railr�ads is exclusive and supersedes contrary state regulations. 

49 U.S.C. § 1, (18) - (20); Colorado v. United States, 271 U.S. 

153, 165-166 (1926). The State agrees with this principle (see 

Brief of State of New Hampshire at 10), but argues that ICC 

jurisdiction does not include the disposition of railway fixtures 

on abandoned lines. This argument is without merit. The 

unambiguous language of§ 1 (18) � (20) expresses the congressional 

intent that ICC shall have jurisdiction over disposition of railroad 

lines·themselves, in addition to their operation; under§ 1 (20) 

it may impose conditions on abandonment which may include disposition 

of the railroad line, including its physical assets, as an ongoing 

operation. See Reed v. Meserve, 487 F.2d 646 (1st Cir. 1973). 

In determining whether abandonment should be authorized the inquiry 

is whether abandonment is consistent with public necessity and 

convenience, and Congress has reserved to federal control through 

ICC that dete1..,nination when a railroad is engaged, as is the 

Debtor here, in both interstate and intrastate commerce. In this 

case ICC could, pursuant to§ 1 (20), after determining that 

cessation of operations over the lines was warranted, make the 

further determination, consistent with the conditional provisions 

of Order 21 of t-hi � ,..,....,,.,..-+- fco= c+-� .,.....,,, �.._; �-
T:'"--L 



of Order 21 of this court (see Stipulation, Exh. III, par. 2), 

that salvage by the Debtor of the railway- fixtures from the 

abandoned lines for sale or use \•las consistent with public 

- 3 - ·-·· 
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necessity and convenience and would serve the needs of both 

intrastate and interstate commerce. On the issue of public 

necessity and convenience, and the consideration given by ICC 

to the salvage value of the rail.road properties on the Cheshire 

Branch and Conway Branch, the State participated in the ICC 

hearings pursuant to§ 1 (19) and was fully heard. Enforcement 

of Order 10817 would now undercut the ICC order authorizing 
.. 

abandonment, and interfere with the reorganization proceedings 

of this court pred_ica tea , i·nt er a 1 ia , upon the authorization for 

abandqnrnent of the lines granted by ICC. The State's interest 

in the abandonment of intrastate operations of interstate railroap·. 

lines operating within its borders, and the disposition of their 

railway properties, is indeed understandable, but that interest 

"must yield to the paramount power of Congress to regulate inter-

I state commerce." Colorado v. United States, supra, at 165.

See In re Penn Central Transportation Co., 366 F.Supp. 62 (E.D. 

Pa. 1973). 

III 

The master. found that the rails, ties arid related railway 

fixtures that were in, over or upon any portion of the Cheshire 

Branch and Conway Branch at the time of abandonment were personal 

property, and proper�y of the Debtor. He found that the Trustees' 

property interest. in the railway fixtures derived from the corporate 

predecessor of the Debtor, and there was no intention on the part 

of the Trustees to-waive any rights of ownership in the fixtures. 

He further found -that a reasonable time after abandonment for 

their removal has not elapsed. (Master's Report, pars. 30, 32, 

35, 36, 40, 62, 63, 65, 66, 67, 68, 72). The State objects to 

these findings mainly bec�µse the master failed to address an 



substantial question as to ownership of railway fixtures by the
2 Trustees. The report discloses no specific finding on thqt issue.

- 4 -
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However, the relevant inquiry by the court is whether the master 

has reported upon the matters submitted to him by the order of 

reference. The master made findings respecting title to the 

realty underlying the right of way of the abandoned lines in 

addressing the State's.claim that ownership of the railway 

fixtures was not in the Debtor but in the State. {Master's 

Report, pars. 6, 8, 9, 11, 12, ·13, 15, 16, 18, 28, 29, 33, 34, 

60, 61). However, the court finds it unnecessary to consider 

these findings on the issue of Debtor's right to remove the 

railway fixtures. 

·It is generally held that, absent a contrary intent on

the part of the railroad, tracks, railroad structures and other 

railway fixtures ·do not become part of the realty to which they 

are attached, and they may be removed by the railroad company 

on abandonment of the right of way or within a·reasonable time 

thereafter. 65 Arn.Jur.2d Railroads § 46 at 372 (1972); 74 C.J.S. 

Railroads § 117 at 544 {1951); cf. Wiggins Ferry Co. v. Ohio and 

Mississippi Ry. Co., 142 U.S. 396 {1892), and Moore v. Sovrensky, 

255 Mass. 268 {1926). The court has not been referred to any 

case law of the State that departs from th.is general rule as 

applied to railroad corporations operating in New Hampshire. 

The law of New Hampshire governing trade fixtures attached to 

the realty supports the conclusion that the fixtures retain their 

character of_personalty absent the intent by the owner to make 

them a permanent part of the realty. See Dana v. Burke, 62 N:H. 

627 (1883}; Ferguson v. O'Brien, 76 N.H. 192 (1911). There has 

been no persuasive showing that the question of the Debtor's right 

to the railway fixtures situated on the Cheshire and Conway lines 



presents a complex question of conflicting or unsettled property 

law of New Hampshire; thus deference to the New Hampshire courts 

to determine local property rights involved in the rights of way 

- 5 -
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is not necessary. Compare Thompson v. Magnolia Co.,- 309 u .s.

478 (1940). _ The finding that there was no intention on the part 

of the Trustees to waive rights of ownership in the railway 

fixtures is not challenged, and the further finding that a 

reasonable time for the removal of the fixtures by the Trustees 

has not elapsed under all the circumstances is accepted by the 

court. 

IV 

The roaster found that removal by the Trustees of the rairHay -
. 

. 

fixtures from the abandoned lines is in the best interest of the 

_Debtor's estate and in the public interest. (Master's Report, 

pars. 75, 76). The State's objection to this finding in large part 

is alleged to be based on evidence presented to the master. In 

the absence of a transcript of the evidence, however, the court 

must limit its review to a consideration of-the facts of record, 

whether there were errors of law, and whether the report itself 

is internally consistent. See Fed. R. Civ. P. 53{e) {l}; Republican 

Pub.·co. v. American Newspaper Guild, 172 F.2d 943 {1st Cir. 1949); 

Bynum v. Baggett Transportation Co., 228 F.2d 566 (5th Cir. 1956); 

SA Moore's Federal Practice 1 53.10[1] at 2983-84 (2d ed. 1977). 

An examination of the record furnished by the stipulation discloses 

that the Trustees intend to utilize the salvaged rails and �ies 

on active New Hampshire lines of the Debtor at substantial savings 

'to the Debtor. (Stipulation, par. 11). There is nothing incon-

sistent between the stipulation and the master's report. It 

cannot be determined whether the testimony did not support the 

finding. There is no showing that the finding of the master is 

clearly erroneous, and the court �ill accept it. 



V 

The master concluded that the pending proceedings in the 

New Hampshire court should be stayed. (Master's Report, par. 74). 

The State objects on the ground that the action pending in New 

Hampshire seeks to settle title questions of local properties, 



-·] 

and that since PUC Order l08l7 is a valid regulatory order no 

purpose would be served by staying the state court action. 

The court adopts the conclusion of the master. Under 

11 u.s.c. § 205(a) this court has "exclusive jurisdiction of the 

debtor and its property wherever located • • •  ", and to determine 

questions respecting title and control of the property. Since 

the jurisdiction of this court has been invoked to determine the 

issues of jurisdiction of the State over the abandoned lines and 

-,. 

the ownership of the railway fixtures, and the court will determine 

those questions, the .further prosecution of the pending case in 

the New.Hampshire Superior Court improperly interferes with the 

reorganization proceedings, and the action should be stayed. 

VI 

The report of the master is modified by striking therefrom 
. 

4 
as surplusage the paragraphs containing findings and conclusions 

concerning the title to or interests in the realty underlying the 

rights of way of the Cheshire Branch and the Conway Branch, and 

as so modified the report is hereby confirmed and adopted. The 

objections of the State of New Hampshire to the report as modified 

are hereby overruled. Counsel for the Trustees shall prepare and 

submit to the court a proposed order for judgment within ten days. 

oL· 
July 19·, 1978 

I.
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FOOTNOTES 

1. This conclusion is not at variance with Palmer v. Massachusetts 1.
308 U.S. 79 (1939), where the jurisdiction of the ICC was not
invoked. There the district court assumed to authorize abandon-•
ment while application for abandonment was pending before the
state regulatory commission. Thus1 no conflict arose in that
case between state and federal regulatory bodies. The cases
of In re Erie Lackawanna Ry. Co., 517 F.2d 893 (6th Cir. 1975)
andinre Central R. Co. of New Jersey, 485 F.2d 208 (3rd Cir.
1973Jare distinguishable from the case at bar. In Lackawanna
the reorganization court authorized discontinuance of two intra
state commuter trains without prior approval by·the state com
mission or the ICC. In Central the reorganization court ordered
termination of passenger service over intrastate lines without ,
prior approval of the ··sFate administrative agency or the ICC._
All three.cases found the reorganization court without authority
to ord�r abandonment or terminate service absent prior approval
from an appropriate regulatory agency, state or federal. None

· of these cases required the prior approval. of both agencies.

2. Objections to ·certain numbered findings in the report refer to
the same ground. See objections no. 2, 3, 6, 7, 8, 9, 10, 11,
14, 15, 16, 20.

3. The court expresses no opinion whether the agreed issue derogates
from the order of reference, but merely points out that any de
parture from the order of reference by limitation or enlargement
of the issues referred to the master by the agreement of the
parties must have the prior approval of the district court.

4. Master's Report., paragraphs 6, 8, 9, 11, 12, 13, 15, 16, 18, 28,
29, 33, 34, 60, 61.
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STA'm 01-' N£W HAMPSHIRE v. CliARi.cS W. MRTLET't AND ROBERT W. MESERVZ, TRUSTEES, 

nosro� & ttAINE C.'ORPOnA'l'ION. DEB'.COR 
•, 

Removal of tracke • 

•• oo ••

Q. ! lUl R !! Q.. 10.817

l-.'l-1EREAS 1 certain brnnc:h linee ,. or portions thereof ,. located in this 

State have been authori�cd by'the Intcretste Co�erce Cornmiesio� to bo aban

doned (X.c.c. Finnnce Dockets 25.990; 25,991; 25,992; 25.993; 25,994 and 

2.5 .. 995); and 

it nppear� that the Boaton end Maine Corporetion 1 Debtor ,. 

iB ebout to tear up and remove all ,. or a po.:tion of, itB track on one or more 

of these lineo, and 

WHEREAS, RSA 365 :24 requires notice to thi� Co?ll!Ili_aeion> and such 

notice to the public-as the- Commiooion may direct; and . 

w1-IEREAS. no petition heo been fij
j
,ed �Ith this Co:..mif:eicn scoking

. 
: I 

, 
authority to tear up ond remove the track �y eaid Boston and Meine Corpora-_ 

i· ,, 
tion, Debtor; and 

- . -- -- -- .. 

WHEREAS. it ia neceernacy to protect the interests of the State to 

determine �11ether certain portions of theBe line� may be acquired by enother 

-railroad, or by the St�te of New llamp!!h!re
�

: to provic!e for a continuation of

rail servico through �o�e type of nrran�em�nt for operations thereon; nod 

WI!ERRAS. it nppeais that irreparable harm Yill result if th·e tracks 

nre permitted to b� torn up end removed pefore possible future use. the 6ub

ject of dincueeionr, now under ,�ay, can be determined; it is 

OitDE...TUill, that Charlen W. Bartlett end Robert w. Heeerve. Trueteel', 

Boston and Mnine Corporation. Debtm:. ba� end hereby ore; directed to re

frain_ from tearing up nnd removin3 or causing to tenr up ond �e�ovc any of 

the rail or tracks of the line on ·which abondonl':'.ent procecd!ngo he.ve been 

held until authority for �uch is isoued by this Commis�ion. 
- - ---·--··-. ' 
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pY orc�r of the Public Utilities Commission of New HampBhire thia 
:1 ,. 

eleventh day of Dcce�ber. 1972.
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Ann B. BottO:Dley 

Aosistant Secretary
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